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COMMERCE, PENSIONS, AND CODES, II * 


Neeser the Railroad Retirement Act,’ but more widely and be- 
yond all peradventure, the National Industrial Recovery 
Act * aimed at an object impossible of attainment by separate 
action of the several states. In addition to insuperable practical 
difficulties, there are constitutional barriers against much that 
would be indispensable to state achievement of what Congress 
and the Administration sought to bring to pass by the Recovery 


Act and the codes. The Congressional aim was in a large way 
proclaimed by the title of the statute, though both the title and 
the ensuing sections spoke in terms of amiable aspiration rather 
than of meticulous detail. The President was authorized to ap- 
prove or to impose so-called “ codes of fair competition ” for 
trades or industries or subdivisions thereof.* These trades and 
industries were left without further specification of the nature or 
scope of their enterprise. The codes were to contain conditions 
concerning collective bargaining, coercion against union affilia- 
tions, and compliance by employers “ with the maximum hours 
of labor, minimum rates of pay, and other conditions of employ- 
ment approved or prescribed by the President.”* This is sub- 
stantially all of Title I, except the general declaration of policy, 
some requirements of procedure, and the provisions for enforce- 
ment. 





* For the preceding installment, see (1935) 49 Harv. L. Rev. 1. 

1 Act of June 27, 1934, c. 868, 48 STAT. 1283, 45 U. S. C. §§ 201-14 (1935). 
2 Act of June 16, 1933, c. 90, 48 STAT. 195, 15 U. S. C. §§ 701-12 (1935). 

8 Section 3(a). 4 Section 7(a). 
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Constitutional barriers against any corresponding state action 
are of two types. The Fourteenth Amendment is construed to 
forbid a state to dictate or to punish conduct beyond its borders.* 
It was of the essence of the Recovery Act that competitors in 
different states should be subject to the same compulsion and free 
from any contrary compulsion imposed by a state. Whatever the 
states may ultimately accomplish by reciprocal legislation and 
interstate compacts will be the result of a process too slow to 
serve any sudden and overwhelming need not prepared for in 
advance. The second constitutional barrier against effective state 
action is the silence of the commerce clause as made vocal by the 
Supreme Court. The marketing of products across state lines is 
immune from direct regulation by the states.° With but few 
exceptions * a state must receive what is sent to it from without.‘ 
It may not clog introduction by scrutinies of price ® or mode of 
manufacture.*° There are restrictions on states of origin*™* as 
well as on states of destination. By the commerce clause the 





5 Allgeyer v. Louisiana, 165 U.S. 578 (1897) ; New York Life Ins. Co. v. Head, 
234 U.S. 149 (1914); New York Life Ins. Co. v. Dodge, 246 U. S. 357 (1918); 
Aetna Life Ins. Co. v. Dunken, 266 U. S. 389 (1924); Fidelity & Deposit Co. v. 
Tafoya, 270 U. S. 426 (1926). 

6 Robbins v. Shelby County Taxing Dist., 120 U. S. 489 (1887); Caldwell v. 
North Carolina, 187 U. S. 622 (1903); York Mfg. Co. v. Colley, 247 U. S. 21 
(1918) ; Dahnke-Walker Milling Co. v. Bondurant, 257 U. S. 282 (1921) ; Lemke 
v. Farmers Grain Co., 258 U. S. 50 (1922); Flanagan v. Federal Coal Co., 267 
U. S. 222 (1925); Shafer v. Farmers Grain Co., 268 U.S. 189 (1925); Real Silk 
Hosiery Mills v. Portland, 268 U. S. 325 (1925). 

7 See Smith v. St. Louis & S. W. Ry., 181 U. S. 248 (1901), and cases therein 
cited, showing that in the absence of Congressional action a state may impose a 
moderate and reasonable quarantine against diseased animals from without. For 
cases sanctioning the application of state police power to goods still in the original 
package in which they have come from without the state, see Plumley v. Massa- 
chusetts, 155 U. S. 461 (1894), on oleomargarine colored to resemble butter; Hy- 
grade Provision Co. v. Sherman, 266 U. S. 497 (1925), on meat falsely and fraudu- 
lently labelled “ kosher ”. 

8 Bowman v. Chicago & N. W. Ry., 125 U. S. 465 (1888); Leisy v. Hardin, 
135 U.S. 100 (1890) ; Schollenberger v. Pennsylvania, 171 U. S. 1 (1898). 

® Baldwin v. Seelig, 294 U. S. 511 (1935). 

10 Minnesota v. Barber, 136 U. S. 313 (1890); Vance v. Vandercook (No. 1), 
170 U. S. 438 (1898). 

11 West v. Kansas Natural Gas Co., 221 U. S. 229 (1911); Heyman v. Hays, 
236 U. S. 178 (1915); Lemke v. Farmers Grain Co., 258 U. S. 50 (1922); Penn- 
sylvania v. West Virginia, 262 U. S. 553 (1923); Foster-Fountain Packing Co. v. 
Haydel, 278 U. S. 1 (1928). 
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several states have lost most of their antecedent rights of self- 
protection against their neighbors. 

Notwithstanding all this, it may still be true that some consti- 
tutional hindrances to state suppression of the menace of plenty 
or scarcity might be overcome by unanimous concurrent state 
action. Putting aside the cautions that the Supreme Court may 
incorporate in the Fourteenth Amendment, each state might say 
what shall be made ** or extracted ** within its borders. It might 
say how long men shall work in mines and factories and on farms 
and what they shall be paid.** It might say how much factories 
shall pay for materials with no extrastate past.*° Other pre- 
scriptions would be beyond its power. After products are ready 
for market, the state may not decide what part may leave and 
what must stay at home.*® With the exception of fish *” and wild 
game ** and water from running streams,” the state may not 
make ultimate destination a condition of permissible production.” 
After goods have come in from without, the state may not say 
what shall be the price on the first sale of the package that has 
come in.** Its control of subsequent dealings must not choose 





12 Kidd v. Pearson, 128 U. S. 1 (1888). 

18 Champlin Refining Co. v. Corporation Comm., 286 U. S. 210 (1932). 

14 No case comes to mind in which the commerce clause was adduced against 
such labor regulations by a state. That they are within state power so far as 
the commerce clause is concerned is the necessary inference from Hammer v. Dagen- 
hart, 247 U. S. 251 (1918). 

15 Price-fixing of commodities by states has been sanctioned only in Nebbia 
v. New York, 291 U.S. 502 (1934). It was condemned under the commerce clause 
in Lemke v. Farmers Grain Co., 258 U. S. 50 (1922). Both involved the fixing 
of a minimum price. In the Nebbia case, the commerce clause was not adduced. 
In the Lemke case, the commerce clause was held to forbid the establishment of a 
minimum price for grain sold to elevators that immediately and habitually shipped 
it to points outside the state. The clear inference is that the commerce clause would 
not attach at any earlier point. 

16 Pennsylvania v. West Virginia, 262 U.S. 553 (1923). 

17 Foster-Fountain Packing Co. v. Haydel, 278 U. S. 1 (1928). 

18 Geer v. Connecticut, 161 U. S. 519 (1896). 

19 Hudson Water Co. v. McCarter, 209 U. S. 349 (1908). 

20 West v. Kansas Natural Gas Co., 221 U. S. 229 (1911). 

21 Owing to the paucity of legislative efforts to fix the price of commodities, this 
case has not arisen. The first sale in the original package is protected by the com- 
merce clause from state police prescriptions so burdensome or unjustified as to 
amount to a “ regulation ” in a technical sense. Lemke v. Farmers Grain Co., 258 
U. S. 50 (1922), which condemned price-fixing in the state of origin, shows that 
such a restriction amounts to “ regulation ”. 





196 HARVARD LAW REVIEW [Vol. 49 


criteria of cost *® or mode of making * in other states. Thus the 
commerce clause leaves a state free to do a lot that may be of ad- 
vantage to its neighbors, but relatively little that will be of cor- 
responding or compensating advantage to itself. - 

It would be elaborating the obvious to argue that practical con- 
siderations would prevent any effective state effort comparable to 
that of the nation. Each state would naturally be animated to do 
what it conceived to be best for itself, as the nation in dealing with 
the relation between domestic and foreign trade takes thought 
for what is best for the nation and not for the world at large. 
However generous some states might desire to be, no state could 
well know how to make generosity wise or effective. The fair 
reciprocity of burdens and benefits that might be attained by 
negotiation could hardly result from the independent action of 
forty-eight legislatures. If in this country there is ever to be 
anything approaching a general ordering of agriculture and min- 
ing and trade and consumption and the economic power to buy 
and sell, it must come from the nation. It never can come from 
the states. If under our Constitution the nation is without such 
power, there is a vacuum in the totality of governmental au- 


thority. This may be a good thing or a bad thing; it may be what 
the Fathers designed, or it may not. It may be what the Supreme 
Court has discovered, or it may not. To the nature and extent of 
what the Supreme Court has thus far discovered, our inquiry is 
soon to be directed. 


I 


Much had been done under the Recovery Act before the Su- 
preme Court was called upon to notice it. From June 16, 1933, 
to May 27, 1935, the Court had not said a word. Then came 
the unanimous denunciatory decision in A.L.A. Schechter Poultry 





22 Baldwin v. Seelig, 294 U. S. 511 (1935). 

23 By “mode of making” is not meant some intrinsic quality of the article. 
On requiring labels on convict-made goods from other states, see’ Opinion of the 
Justices, 211 Mass. 605, 98 N. E. 334 (1912), and People v. Hawkins, 157 N. Y. 1, 
51 N.E. 257 (1898). If, as we know from Baldwin v. Seelig, 294 U. S. 511 (1935), 
the state of destination may not forbid sales, though not in the original package, 
because of the price paid in the state of origin, it would seem clear that it may not 
forbid such sale because the goods are made by children or by men who worked too 
long or were paid too little. 








1935] COMMERCE, PENSIONS, AND CODES, II 197 


Corp. v. United States.* The Act by its own self-limitation was 
to expire on June 16, 1935, only twenty days after the judicial 
hemlock was administered. The potent poison in the cup was the 
ruling that Congress had unconstitutionally delegated legislative 
power to the President and that the statute had never been duly 
born. With this settled, nothing in the past called for inquiry 
about what the codes might contain or for designation of the 
persons and the situations to which they might be applied. It 
was alike unnecessary to determine either the proper scope of a 
proper act or the proper provisions of a proper act. The Court 
need have said nothing about commerce and nothing about due 
process. It appreciated that due process discussion was unneces- 
sary, and hence refrained from it. Not so with the commerce 
matter. There were at the time pending in Congress some pro- 
posals to extend the Recovery Act with qualifications and modifi- 
cations. Thus the Supreme Court’s discussion of the commerce 
question might serve as an advisory opinion at the moment as it 
may serve as an advisory opinion for the future when the breath- 
ing spell is over and further legislation is considered. 

That the Supreme Court unanimously went beyond the neces- 
sities of the litigation in announcing limitations upon the com- 
merce power of Congress is undeniable. The practical issue was 
whether the convictions of the Schechters should stand. They 
adduced three reasons why they should go free. The first went 
to the legitimacy of any authority on the part of the President to 
approve or impose a code. The other two opposed the applica- 
tion of the particular code to their particular enterprise on two 
grounds: first, that they were immune from the national com- 
merce power, and, second, that the conduct for which they had 
been convicted was part of the liberty of which they could not 
have been deprived consistently with the Fifth Amendment. A 
decision in favor of the Schechters on any one of these three 
grounds would give them all they needed to go free. As to the 
third ground the Chief Justice said: “ In view of these conclusions, 
we find it unnecessary to discuss other questions which have been 
raised as to the validity of certain provisions of the Code under 
the due process clause of the Fifth Amendment.” *° This was 
equally true of the commerce issue, after it had been determined 


24 295 U.S. 495 (1935). 25 Jd. at 551. 
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and announced that all the codes must fall for want of a sufficient 
statutory base. 

Viewed prospectively, there may be room for difference of 
opinion as to which issue should be regarded as primary. We may 
for a moment consider this upon the assumption that the question 
arises in conference before the Court has begun its search for 
answers to the constitutional questions that counsel have raised. 
We proceed also under the assumption that the Court is zealous 
not to curtail Congress more than is necessary to give the defend- 
ants all to which they may turn out to be entitled. As a general 
rule, any contentions confined to peculiarities of the defendants’ 
situation may be thought tentatively to be the narrowest in the 
case. Of this character are many due process complaints. Of 
this character was the defendants’ objection to being forbidden to 
allow customers to pick particular chickens out of coops. Other 
counts, however, charged violations of wage and hour restrictions 
in the Live Poultry Code. It is a big and a far-reaching question 
whether wages and hours are subject to governmental regulation. 
The question, when raised by a due process objection, concerns 
state power as well as national power. The Recovery Act gave 
warning that such provisions would be included in many or in all 
codes. If the Court should decide in advance to rest the decision 
on this issue if it thereby disposed of the litigation, it would enter 
upon an undertaking far more major than minor. 

The defendants’ basis for a commerce objection was one that, 
though by no means peculiar to themselves, still was not available 
to numerous major enterprises throughout the country. Their 
conduct did not take place until after interstate commerce was 
finished and not to be resumed. If it should turn out that they 
were immune from commerce power, there still would be wide 
fields over which the power might roam. A decision in favor of 
the defendants on commerce grounds would go to the unconstitu- 
tionality not of the statute but only of some of its applications. 
Cases on the commerce scope of the Sherman Act ** show how 
much is left to the future after years of adjudication. A decision 
narrowly confined to the Schechters’ particular relation to inter- 
state commerce might from some standpoints seem as judicially 
self-limiting as any that the Court could select. Yet if in any 





26 Act of July 2, 1890, c. 647, 26 Stat. 209, 15 U. S. C. 881 et seg. (1935). 





1935] COMMERCE, PENSIONS, AND CODES, II 199 


respect the Schechters were found subject to the commerce power, 
then the Court would have to inquire whether the commerce 
power had been exercised by Congress or, and possibly and, 
whether there had been due regard for due process in the prescrip- 
tions of the particular code. 

The issue of unconstitutional delegation of legislative power 
underlay the validity of all the codes. From a formal standpoint 
it might be regarded as the broadest question in the case. If 
decided in favor of the defendants, all the codes would go. Yet 
to be thus formal is to be foolish. If the question were left un- 
considered at the moment, it would arise in every succeeding case 
under any code. There would be succeeding cases unless the 
Government abandoned all prosecutions then under way. This 
of course it might well do if it planned to start afresh under a 
renovated régime, but such governmental surrender is not nor- 
mally to be anticipated. For two related reasons the delegation 
issue was the minor issue in the case. Defects of excessive delega- 
tion may be cured for the future without abandonment of major 
policy. The Recovery Act was to die by its own hand in twenty 
days, and its sins of omission would be of moment only to rem- 
nants of the past in the form of a few surviving prosecutions. 
Obviously the delegation point was the one to consider first if the 
Court were eager to tie the hands of Congress no more than enough 
to give the Schechters their deserts. 

This analysis proceeds from at least one assumption that is 
very possibly contrary to fact. The secrets of the conference 
room are not revealed to the vulgar, but the vulgar may doubt 
whether the Justices begin their deliberations by comparing the 
reach of different issues with minds void of thought about how 
any of them are likely to be resolved. Such a process of abstrac- 
tion would be a difficult one at best and it could not be unre- 
servedly recommended for wisdom. It seems reasonable to as- 
sume that usually or often cases may first be considered as a 
whole and some conclusions reached at least tentatively before 
choice is made among different possible modes of disposition. 
A single clear conclusion may result in refraining from proceed- 
ing to others or in putting others on the shelf. Possibly on the 
other hand some Justices may at times insist upon asserting 
some conclusions if others are to be refrained from. An unneces- 
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sary commerce conclusion might conceivably be the price of 
avoiding an unnecessary due process conclusion. A majority 
that would insist upon an unnecessary and far-reaching commerce 
conclusion in the Railway Pension Case ** might not suddenly be 
converted to the ideal of confining the Schechter decision as 
narrowly as possible. About such matters we shall always remain 
in the dark, though in the large sense they are matters political 
that by democratic canons might desirably be exposed to public 
view. However this may be, one can hardly resist the tempta- 
tion to grope surmisingly for explanations of the apparent readi- 
ness of the Chief Justice and three of his colleagues to indulge 
in the condemnatory superfluous after so lately in the Railway 
Pension Case viewing with seeming disfavor the fact that it had 
been done by others. 

Whatever may be the order of cogitation in conference, there 
comes a time when the opinion has been drafted and is still subject 
to change. Then it may be inquired whether the writer proposes 
to announce more than is necessary or to hew to the line of most 
avoidance. If the proffered opinion leads to a two-legged decision, 
the Court can make one leg grow where two grew before. If this 
is not done, it must be left undone deliberately. In the case 
at bar it must have been as deliberate to include the commerce 
essay as to refrain from an essay on due process. It must have 
been appreciated that a denial of requisite power under the com- 
merce clause is the imposition of a higher barrier than the dis- 
covery that in the particular instance Congress had done too little 
and had permitted the President to do too much. To the slight 
barrier of the necessity of statutory amendment the Court added 
the more solid obstacle of the necessity of constitutional amend- 
ment or judicial recantation. 

Be it remembered that the three separate issues were fairly 
raised and were necessarily passed upon by the Court below. The 
Supreme Court did not summon an issue from the air. It merely 
passed on two issues when it might have passed on three when it 
was enough to pass on one when the one was settled the way it 
was. The Court often says that it will avoid constitutional ques- 
tions when a case can be decided on non-constitutional grounds. 





27 Railroad Retirement Board v. Alton R. R., 295 U. S. 330 (1935), considered 
in the first installment of this paper, (1935) 49 Harv. L. Rev. r. 
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It will not put one foot into constitutional waters unless it has to. 
But with one foot fairly in, the second may follow at pleasure. 
Now that we know what a unanimous Supreme Court thinks it 
well to do, we may write a formula on the basis of conduct and 
dismiss all confidence in formulas based only on occasional pro- 
fessions. The analyst of judicial behavior might put his observa- 
tions as follows: 


The power of judicial review inferred from the Constitution includes 
the power to pass on all the constitutional issues duly raised by a case 
and by counsel if the Supreme Court so desires. 

The Court is not restricted to the minimum that will dispose of the 
controversy before it, but may, when the Constitution points in that di- 
rection, pass adversely on all positions taken by the Government and on 
all arguments advanced in their support. 

By rejecting arguments of counsel the Court may lay down broad 
principles that will be applicable to many other possible statutes than 
the one before the Court. 

Prior professions of reluctance to go beyond the necessities of the case 
are to be regarded as addressed only to the discretion of the Court and 
not to its power or its duty. 


Even with this broad conception of the judicial function in free 
and full play, there will often remain difficulties in the way of 
knowing from particular opinions just how far the Court or a ma- 
jority mean to go with respect to other possible exercises of power 
than the one before them. There will persist an instinct to confine 
general phrases to the point or the argument that provoked them. 
When arguments of counsel are rejected, it may be hard to tell 
whether their fault lies in being all wrong or in not being all right 
or in some unknown mean between these extremes. The argumen- 
tative stone which the judges have rejected may be thought by 
them to be merely out of place or to be unworthy of use anywhere. 
We face difficulties of this sort in analyzing the opinion of Mr. 
Chief Justice Hughes in the Schechter case. The task is not 
confined to finding what the words mean. It must seek to know 
what the Chief Justice means. It must seek to estimate whether 
some or all of his colleagues are likely to concur in some or all of 
what he may mean. It is always possible that a very different 
opinion might have been the fruit of assigning its composition to 
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another Justice, and yet that there still would have been tacit 
joinder by all. We are dealing with the work of human beings 
and not with geological specimens. 


II 


For part of the background of the Supreme Court decision we 
may go to the decision and the opinions of the judges of the Cir- 
cuit Court of Appeals for the Second Circuit.” Here the three 
judges unanimously sustained the conviction on all the counts 
except the two having to do with violation of the wages and 
hours provisions of the Poultry Code. Judge Manton, who 
wrote the main opinion, was alone in thinking that the commerce 
power went far enough to apply to the work and pay of those 
who kill and sell the chickens after their trip into the state has 
come to an end. He did not argue his position but contented 
himself with stating the contrary conclusion of his brethren. This 
conclusion was elaborated in an opinion by Judge Learned Hand, 
in which Judge Chase concurred. In the Supreme Court the 
Government objected to this defeat, as the Schechters objected 
to their conviction on the remaining counts. They urged the 
delegation point, the commerce point and the due process point. 
The Government fought on the same triple front. Thirty days 
elapsed between the decision below and the beginning of the 
argument above. Twenty-four days after the argument was con- 
cluded, the Supreme Court announced its decision and rendered 
its opinion. 

The three circuit judges were compelled to go to the commerce 
question, for they agreed that there was no other way of escape 
for the Schechters. To those who may deem the Supreme Court 
decision inevitably dictated by the Constitution because it was 
unanimous, the contrary views below should give pause. The 
dividing line between what amounts to a bad delegation and what 
‘ remains a good one is still shadowy and will doubtless long 
remain so. The difficulty of forecasting opinion on such matters 
is enhanced because the Supreme Court’s occasional condonation 
of delegation has underemphasized the width of choice actually 





28 United States v. A. L. A. Schechter Poultry Corp., 76 F.(2d) 617 (C. C. A. 
2d, 1935). 


1935] COMMERCE, PENSIONS, AND CODES, II 203 


involved.” The formulas and their applications do not always 
satisfactorily jibe, if we abstract them from their setting. The 
Panama case *° and the Schechter case may not condemn some 
other recent delegations that formal-minded lawyers seem to 
think within their scope.** 

In discussing the commerce issue in the circuit court of appeals, 
Judge Manton followed closely the general contentions of the 
Government both in substance and in form. Questions of degree 
in determining what is substantial and what is direct are left 
without much other consideration than that implicit in the con- 
clusion that the acts of the Schechters were within national power. 
That the issue is one of degree and not susceptible of solution 
by the phrasing of a formula is the foundation of Judge Hand’s 
approach. After referring to the existence of the federal system 
and the consequent denial of national omnipotence, he continues: 


“Tn an industrial society bound together by means of transport and 
communication as rapid and certain as ours, it is idle to seek for any 
transaction, however apparently isolated, which may not have an effect 
elsewhere; such a society is an elastic medium which transmits all trem- 
ors throughout its territory; the only question is of their size.” ** 


And again, in considering cases applying the Sherman Act to 
packing houses ** and grain exchanges ** that deal with products 
with an extrastate past and the assurance of an extrastate future, 
he says: 


“ Finally, there are decisions like Stafford v. Wallace, . . . and Board 
of Trade of City of Chicago v. Olsen, . . . of which all that can be 
said is that the connection between the intrastate transactions regulated 
and interstate commerce was found to be close enough to serve. It 
would be, I think, disingenuous to pretend that the ratio decidendi of 
such decisions is susceptible of statement in general principles. That 





29 See, e.g., Federal Radio Comm. v. Nelson Bros. Bond & Mtge. Co., 289 U. S. 
266 (1933), which sustained authority to grant licenses “as public convenience, 
interest or necessity requires ”. 

80 Panama Refining Co. v. Ryan, 293 U. S. 388 (1935), Note (1935) 48 Harv. 
L. REv. 798. 

81 For a discussion of the delegation point decided in the Schechter case, see 
(1935) 49 Harv. L. Rev. 332. — Ep. 

82 46 F.(2d) at 624. 

88 Stafford v. Wallace, 258 U. S. 495 (1922). 

84 Board of Trade v. Olsen, 262 U.S. 1 (1923). 
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no doubt might give a show of necessity to the conclusion, but it would 
be insincere and illusory, and appears formidable only in case the con- 
clusion is surreptitiously introduced during the reasoning. The truth 
really is that where the border shall be fixed is a question of degree, de- 
pendent upon the consequences in each case.” *° 


This is illuminating and unilluminating. It tells with candor 
what the judicial enterprise really is, but it does not tell, perhaps 
because it cannot be told with candor, how the judicial enterprise 
is to be carried on. The task is one of judgment rather than one 
of reasoning by the use of words. It may be one of drawing a 
line somewhere, because somewhere a line must be drawn. 

Not all that goes on inside a judge’s head or elsewhere can well 
be put down in words in the opinion written to support the judg- 
ment. Doubtless no judge could say to himself in his frankest 
self-communicative moments just why and how he comes to his 
particular conclusion. Judge Hand thinks that prescriptions of 
wages and hours of employees are farther away from interstate 
commerce than are the requirements as to “straight killing”, 
inspection, and making reports. He thinks that they are suffi- 
ciently farther away to be beyond national power. This may be 
the dictate of wisdom, but Judge Hand hardly proves it to the hilt 
by saying that if “‘ Congress can control the price of . . . labor, I 
cannot see why it may not control the rent of the buildings where 
the fowls are stored, the cost of the feed they eat while there, and 
of the knives and apparatus by which they are killed and 
dressed.” ** As the brief for the Government submits to the Su- 
preme Court, this appears to ignore the test of degree already 
set up.*” The law knows many a line hugged tight by things on 
opposite sides. Wages and rent are different in many ways. Per- 





85 76 F.(2d) at 625. 

86 Id. at 625. 

87 “ But it is submitted that his view that wage and hour regulation falls on 
one side of the line and the other practices regulated by the Code fall on the 
other represents either an a priori conclusion or one which the evidence and the 
verdict of the jury refute. His concurring opinion appears to ignore the test of 
degree which it sets up, because it proceeds to identify wages and hours with other 
matters, such as rent and the cost of knives used in slaughtering, having obviously 
far less importance and effect. ... Moreover, Judge Hand’s hypothesis is in- 
applicable, for here the practices are those of the slaughterhouse operators them- 
selves in relation to others, including employees, engaged in the same business. 
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haps they should be assimilated to each other, and perhaps not. 
The Poultry Code did not do so; Judge Hand does. It is easier 
to say that the code was wise than to say that Judge Hand is not. 
His judgment is hardly proven wise by the mere invocation of 
his analogue. 
To say this is in essence merely to repeat the suggestion that 
judgment upon matters of degree may belong to the realm of 
good sense where conclusions are beyond brief argumentative 
proof. It would take a fairly long essay to explore and evaluate 
the consequential differences between national prescription of 
wages and national prescription of rent and the price of knives. 
Yet if the fixing of the border line is “‘ dependent upon the conse- 
quences in each case ”’,** it is only by detailed discovery and com- 
parison of those consequences that we can know the sound rea- 
sons for running the border in one place rather than another. 
Carried through to its full possibilities, Judge Hand’s insight into 
the nature of his intellectual task would impose on the writers 
of judicial opinions far heavier burdens than they could possibly 
bear. To avoid this by finding in the precedents a formula must 
be a temptation often hard to resist. Compression of past cases 


into general principles may not for many be as “ insincere and il- 
lusory ” as Judge Hand suggests that in the problem in hand it 
would be for him, but it may give to the conclusion a show of 
necessity that must be welcome to men who have to write in a 
hurry. Whether this “ appears formidable only in case the con- 


clusion is surreptitiously introduced during the reasoning” *° 


must vary greatly from case to case. 


III 


In the Supreme Court the Chief Justice finds in previous cases 
a formula which he says must be the recognized guide for the 
decision of the case before him. For Congress to be able to regu- 





The slaughterhouse operators exercise a much larger measure of control over wages 
and hours than over their rental payments or the prices they pay for knives.” 
Brief for the United States, pp. 50, 55-56, A. L. A. Schechter Poultry Corp. v. United 
States, 295 U. S. 495 (1935). 

88 76 F.(2d) at 625. 

39 Ibid. 
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late transactions not themselves interstate commerce and not 
“in ” * interstate commerce, it must appear that such transactions 
directly affect interstate commerce.** It is not enough that they 
have an indirect effect upon such commerce. Otherwise Congress 
might deal with all local transactions, and we should have a com- 
pletely centralized government, which is not the government that 
the Fathers gave us. Whether such a government would be 
desirable or not, is not for the Court to say. It is not what we 
have. It does not matter that there was a serious economic situ- 
ation and that it might be important to maintain wage distribu- 
tions in order to make a start toward what the statute calls Re- 





40 Transactions not themselves interstate commerce have been sometimes re- 
garded as “in” interstate commerce when they are closely preceded and followed 
by interstate transportation. In differentiating such situations from that of the 
Schechters, the Chief Justice says: “The undisputed facts thus afford no warrant 
for the argument that the poultry handled by defendants at their slaughterhouse 
markets was in a ‘current’ or ‘ flow’ of interstate commerce and was thus sub- 
ject to congressional regulation. The mere fact that there may be a constant flow 
of commodities into a State does not mean that the flow continues after the 
property has arrived and has become commingled with the mass of property within 
the State and is there held solely for local disposition and use. So far as the 
poultry here in question is concerned, the flow in interstate commerce had ceased. 
The poultry had come to a permanent rest within the State. It was not held, 
used, or sold by defendants in relation to any further transactions in interstate 
commerce and was not destined for transportation to other States. Hence, de- 
cisions which deal with a stream of interstate commerce — where goods come to 
rest within a State temporarily and are later to go forward in interstate com- 
merce — and with the regulations of transactions involved in that practical con- 
tinuity of movement, are not applicable here.” 295 U.S. at 543. 

41 “Tn determining how far the federal government may go in controlling in- 
trastate transactions upon the ground that they ‘ affect’ interstate commerce, there 
is a necessary and well-established distinction between direct and indirect effects. 
The precise line can be drawn only as individual cases arise, but the distinction 
is clear in principle. Direct effects are illustrated by the railroad cases we have 
cited, as e.g., the effect of failure to use prescribed safety appliances on railroads 
which are the highways of both interstate and intrastate commerce, injury to an em- 
ployee engaged in interstate transportation by the negligence of an employee engaged 
in an intrastate movement, the fixing of rates for intrastate transportation which un- 
justly discriminate against interstate commerce. But where the effect of intrastate 
transactions upon interstate commerce is merely indirect, such transactions remain 
within the domain of state power. If the commerce clause were construed to reach 
all enterprises and transactions which could be said to have an indirect effect upon 
interstate commerce, the federal authority would embrace practically all the ac- 
tivities of the people and the authority of the State over its domestic concerns 
would exist only by sufferance of the federal government. Indeed, on such a 
theory, even the development of the State’s commercial facilities would be sub- 
ject to federal control.” 295 U. S. at 546. 
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covery. Such efforts “‘ must be made in a manner consistent with 
the authority granted by the Constitution.” * 

Such in brief is the major premise of the opinion. It can hardly 
be thought delusive or insincere. From one standpoint, it is not 
delusive because it is not informatory. In and of itself, the dis- 
tinction between direct and indirect is but the framework of a 
compass without a needle. As the Chief Justice tells us, the 
“precise line can be drawn only as individual cases arise, but the 
distinction is clear in principle.” ** It is of course the precise 
line that we need to know. The assertion that “ the distinction is 
clear in principle ” may be directed primarily to the point that the 
necessity of drawing a line somewhere is imperative. ‘ Direct” 
and “indirect ” may tell us little or nothing about how to decide 
the hard cases, but they may be good enough labels for the easy 
ones. Where Congress has been allowed to regulate the intrinsi- 
cally local, the effect on interstate commerce has been direct. 
Where the effect of the local on the interstate has been direct, 
Congress has been allowed to regulate. Where the effect has been 
indirect, Congress has not been allowed to regulate unless the 
indirect effect has been intended by the local actors. Where Con- 
gress has not been allowed to regulate, the effect of the local on 
the interstate has been both indirect and unintended. 

The words of the Chief Justice’s antithesis are borrowed from 
his opinion as Associate Justice in The Minnesota Rate Cases ** 
and from various opinions *° delimiting the scope of the Sherman 
Act. Of the Sherman Act cases he says: 


“While these decisions related to the application of the federal stat- 
ute, and not to its constitutional validity, the distinction beween direct 
and indirect effects of intrastate transactions upon interstate commerce 
must be recognized as a fundamental one, essential to the maintenance 
of our constitutional system. Otherwise, as we have said, there would 
be virtually no limit to the federal power and for all practical purposes 
we should have a completely centralized government.” *° 


42 295 U.S. at 550. The passage is given at length in note 65, infra. 

48 See note 41, supra. 44 230 U.S. 352, 410 (1913). 

45 United Mine Workers v. Coronado Coal Co., 259 U. S. 344, 410, 411 (1922) ; 
United Leather Workers v. Herkert & Meisel Trunk Co., 265 U. S. 457, 464-67 
(1924); Industrial Ass’n v. United States, 268 U. S. 64, 82 (1925); Levering & 
Garrigues Co. v. Morrin, 289 U. S. 103, 107, 108 (1933). 

46 295 U.S. at 548. 
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It would be going far to say that, unless the constitutional distinc- 
tion is phrased in the contrasting terms of “ direct ” and “ indi- 
rect ”, we should have no limit to the federal power. It may be 
doubted whether the hostile adjectives are the happiest that could 
be chosen. Their infelicity in another use was pointed out by 
Mr. Justice Stone a few years after his accession to the bench.* 
One objection to them is that they speak with the tongue of 
physics rather than with the tongue of economics. They point 
to a process more mechanical than any that can give wise results 
in the world of human affairs. They tend to make the judicial 
enterprise look easier and simpler than it really is. The poles 
they point to are not so fixed that from them we may locate the 
equator. Some distinction may be fundamental, but no particular 
phrasing can demand acceptance as exclusive legal tender. 
Distinctions with little or no clarity from their mere phrasing 
may take on meaning by the application given to them. After 
stating the fundamental character of the direct-indirect distinc- 
tion as essential to the maintenance of our constitutional system, 
the Chief Justice proceeds to “consider the provisions here in 
question in the light of this distinction.” ** He first notes that 





47 In dissenting from a decision that a state may not require a license of per- 
sons, other than railroad or steamship corporations, who sell or take orders for 
steamship tickets, Mr. Justice Stone said: “In this case the traditional test of 
the limit of state action by inquiring whether the interference with commerce is 
direct or indirect seems to me too mechanical, too uncertain in its application, and 
too remote from actualities, to be of value. In thus making use of the expressions, 
‘ direct ’ and ‘ indirect interference’ with commerce, we are doing little more than 
using labels to describe a result rather than any trustworthy formula by which 
it is reached. 

“Tt is difficult to say that such permitted interferences as those enumerated in 
Mr. Justice Brandeis’ opinion are less direct than the interference prohibited here. 
But it seems clear that those interferences not deemed forbidden are to be sus- 
tained, not because the effect on commerce is nominally indirect, but because a 
consideration of all the facts and circumstances, such as the nature of the regulation, 
its function, the character of the business involved and the actual effect on the 
flow of commerce, lead [sic] to the conclusion that the regulation concerns interests 
peculiarly local and does not infringe the national interest in maintaining the free- 
dom of commerce across state lines.” Di Santo v. Pennsylvania, 273 U. S. 34, 44 
(1927). 

48 295 U. S. at 548. This consideration starts by saying: “ The question of 
chief importance relates to the provisions of the Code as to the hours and wages 
of those employed in defendants’ slaughterhouse markets. It is plain that these 
requirements are imposed in order to govern the details of defendants’ manage- 
ment of their local business. The persons employed in slaughtering and selling in 
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the code regulation of hours and wages is imposed to govern the 
details of the management of a “‘ local business ”’,*® and that the 
persons involved “are not employed in interstate commerce.” ”° 
Both these statements are incontestable.** Then follows imme- 
diately the succinct assertion: “ Their hours and wages have no 
direct relation to interstate commerce.” ** This is the minor 
premise of the opinion. Is it arrived at “in the light of the dis- 
tinction” that underlies the major premise that Congress may 
not regulate local matters that have only an indirect effect on 
interstate commerce? If it is, the fact has not been demonstrated 
up to this point in the progress of the written opinion. There has 
thus far been no progress toward the minor premise beyond the 
point of noting that the activities in question are wholly local. 
Why do these local activities affect interstate commerce only 
indirectly? All that the opinion says thus far is that they do. For 
the reasons we must proceed further. 

Then follows the judgment that the question how long the 
Schechter employees should work and what they should be paid 
“differs in no essential respect” from similar questions with 
respect to other local dealing with commodities of an extrastate 


past.°* If the Schechters’ labor practices result in demoralization 





local trade are not employed in interstate commerce. Their hours and wages have 
no direct relation to interstate commerce.” 295 U. S. at 548. The remainder of 
the opinion dealing with the application of the direct-indirect distinction is given 
in full in its own progression in succeeding footnotes in the following order: 53, 
78, 65, 57. 

49 See note 48, supra. 

50 Ibid. 

51 Of course activities after interstate commerce is finally completed, but before 
the final purchase or ultimate consumption, might be regarded as “in” interstate 
commerce in the same sense that some activities that are both after and before 
interstate commerce are said to be in the “ current” or “ flow” of such commerce. 
To do this would make new law, which the Court here refuses to do. See note 40, 
supra. 

52 See note 48, supra. 

53 “ The question of how many hours these employees should work and what 
they should be paid differs in no essential respect from similar questions in other 
local businesses which handle commodities brought into a State and there dealt 
in as a part of its internal commerce. This appears from an examination of the 
considerations urged by the Government with respect to conditions in the poultry 
trade. Thus, the Government argues that hours and wages affect prices; that 
slaughterhouse men sell at a small margin above operating costs; that labor repre- 
Sents 50 to 60 per cent. of these costs; that a slaughterhouse operator paying lower 
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of the price structure, so would similar practices in other local 
businesses. If the nation could deal with these labor matters 
“because of their relation to cost and prices and their indirect 
effect upon interstate commerce,” * so could it deal with other 
elements of the cost of conducting the business such as rent, ad- 
vertising and the number of employees. If Congress could deal 
with local business because the cost of doing that business affects 
interstate commerce, then there would be well nigh no stopping 
point. ‘All the processes of production and distribution that 
enter into cost could likewise be controlled.” °° Thus we learn 
why the local practices here affect interstate commerce only indi- 
rectly. They are confined to an indirect effect because, if in the 
application of our formula we found a direct effect, then we 
should have to find a direct effect in so many intrinsically local 
matters that the sphere of state autonomy would be pretty much 
ended. The effect here is indirect because the perpetuation of 
the federal system requires us to say so. 

The extent to which this conclusion as to the Schechters is de- 
rived “in the light of” the distinction between direct and in- 
direct effect may be a matter for doubt. It will be more profitable 
to turn to the question whether the distinction of the major prem- 
ise can derive light from its application in the minor. What 
does “‘ indirect ” mean as applied to the case at bar? The answer 
has been foreshadowed. An indirect effect on interstate commerce 
is one that is so indistinguishable in judgment from the effect on 
that commerce of such a host of other local matters that, if Con- 
gress could regulate the enterprise with the effect in question, it 















wages or reducing his cost by exacting long hours of work, translates his saving into 
lower prices; that this results in demands for a cheaper grade of goods; and that 
the cutting of prices brings about a demoralization of the price structure. Similar 
conditions may be adduced in relation to other businesses. The argument of the 
Government proves too much. If the federal government may determine the 
wages and hours of employees in the internal commerce of a State, because of 
their relation to cost and prices and their indirect effect upon interstate commerce, 
it would seem that a similar control might be exerted over other elements of 
cost, also affecting prices, such as the number of employees, rents, advertising, 
methods of doing business, etc. All the processes of production and distribution 
that enter into cost could likewise be controlled. If the cost of doing an intrastate 
business is in itself the permitted object of federal control, the extent of the regu- 
lation of cost would be a question of discretion and not of power.” 295 U. S. at 
548-49. 

54 See note 53, supra. 55 Ibid. 
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could regulate substantially enough else to “ destroy the distinc- 
tion, which the commerce clause itself establishes, between com- 
merce ‘among the several States’ and the internal concerns of 
a State.” °® An effect must not be regarded as direct unless it 
can be distinguished from a sufficient catalogue of other effects 
that may be called indirect, so that there will still remain to the 
states a fair field of self-control. To turn from the meaning of 
the distinction to its application to the scope of national power, 
the formula may be said to be that Congress must not be allowed 
to roam so widely that there will not be enough reserved space 
for the exclusive roaming of the states. With this, we must 
unanimously be inclined to agree. 

No further light is shed on the distinction by any reasons given 
for concluding that the other practices of the Schechters had only 
an indirect effect on interstate commerce. The reason is that no 
reasons are given.*’ Judge Hand distinguished between the con- 
trol of wages and hours and the control of selling practices.” 
The circuit court of appeals was unanimous in its view that these 
selling practices might be subjected to the national commerce 
power. In the Supreme Court, Mr. Justice Cardozo, with whom 
Mr. Justice Stone concurred, confined himself to saying that the 
invalid wage and hours restrictions were so essential to the code 
plan that the rest could not stand alone.” The Chief Justice and 
six of his brethren go farther, but do not tell us why except by 
saying “ only indirect.” © Perhaps it would be too much to ask 
for reasons. Perhaps no reasons could add much to the judg- 
ment. From that judgment we know that Congress normally 
may not regulate sales of local merchants no matter where their 
stock originated. The decision on this point marks further bound- 





56 295 U. S. at 550. The passage is given in note 78, infra. 

57 “ The other violations for which defendants were convicted related to the 
making of local sales. Ten counts, for violation of the provision as to ‘ straight 
killing,’ were for permitting customers to make ‘selections of individual chickens 
taken from particular coops and half coops.? Whether or not this practice is 
good or bad for the local trade, its effect, if any, upon interstate commerce was 
only indirect. The same may be said of violations of the Code by intrastate 
transactions consisting of the sale ‘of an unfit chicken’ and of sales which were 
not in accord with the ordinances of the City of New York. The requirement of 
reports as to prices and volumes of defendants’ sales was incident to the effort to 
control their intrastate business.” 295 U. S. at 550. 

58 See 76 F.(2d) at 624-25. 

59 See 295 U. S. at 554-55. 60 See note 57, supra. 
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aries within which the states remain masters. The reason that 
the boundaries are not more narrow is that the states ought to 
have this much of a preserve for their own exclusive sway. 

This analysis reduces pretty much to zero those parts of the 
Chief Justice’s opinion that apply the distinction that he lays 
down. The distinction itself is one that gets meaning only from 
its applications. The applications give it meaning even though 
no reasons are given for them except the reason that to hold 
otherwise would expand the national power too far and restrict 
state power too much. The applications make a start on a cata- 
logue of what is not close enough to interstate commerce for 
Congress to deal with by the type of restraint that the codes im- 
posed. To the particular items in the catalogue we could all agree 
in adding others that are incontestably in consimili casu. Soon 
there would come the point where conflict would begin. If be- 
yond that point we have no light from the opinion under review, 
men may choose sides according to their general predilections for 
or against national power, for or against governmental power in 
general or in particular, for or against a particular political party, 
for or against judicial self-determination, and for or against any 
number of other things that induce a preference one way or 
another. From such excursions it may be well to refrain so far 
as possible. There is enough to do by way of exploring further 
the opinion of the Chief Justice for hints as to judicial concep- 
tions of how far Congress may or may not go notwithstanding or 
because of the ban of the Schechter case. 

Before starting on this quest, a warning should be given against 
drawing false inferences from the preceding conclusion that an 
analysis of parts of the Chief Justice’s opinion reduces them 
pretty much to zero. This means that those parts of the opinion 
lay down no more than what had to be laid down to pass judg- 
ment upon the commerce aspect of the case before the Court. 
Such judgment might have been refrained from, but if it was to 
be ventured upon, it accords with good lawyership to venture 
no further than the facts warrant. The question under considera- 
tion was whether or not the commerce power may apply to the 
trade and labor practices of persons who process and sell for 
local consumption. The answer was in the negative. The rea- 
son was that the enterprise of these persons is too remote from 
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interstate commerce and too insignificant or indirect in its effect 
on that commerce. The reason for the reason was that condona- 
tion of the use of national power to this extent would come too 
close to destroying the distinction between the commerce that 
Congress may regulate and the commerce that must be left to the 
states. The reason and the reason for it hardly go beyond the 
narrow bounds that would be set by a memorandum opinion 
stating the facts and the judgment thereon. 

Thus the opinion in the Supreme Court may be regarded as one 
that says in a different form what Judge Hand said in the circuit 
court of appeals, though applying it to trade practices as Judge 
Hand did not. The form, of course, is strikingly different. It 
is more mechanical and categorical. The Chief Justice finds a 
formula where Judge Hand did not. But the formula, when 
found, is so amorphous that Judge Hand might be as satisfied 
with it as with none at all. He might not wish to have seemed 
to find something considerable when he could find so little, but 
perhaps after all the difference is mainly in a fashion of speaking. 
The Chief Justice was leading a momentarily united team of 
Justices who often are divided and who must be now divided 
about many of the inferences that will be diversely drawn from 
the decision and the opinions in the case at bar. This was a réle 
quite different from his réle in writing a dissent in the Railway 
Pension Case.“ That dissent could not confine itself so largely 
to the erection of a formal structure and the assertive designation 
of the place where a particular tenant belonged. Yet such a work 
of architecture and landlordism may be adequate and statesman- 
like in disposing of the conviction of the Schechters if it is to be 
twice disposed of. The opinion should be judged not as philosophy 
or literature but as a practical instrument for performing a prac- 
tical task. 


IV 


So much for the general principle and its application, or for the 
decision and its verbal framework. What more we can get from 
the case, we must get from the argumentation of the opinion. 
Here we enter upon precarious ground. We cannot know how uni- 
versal are his denials in the mind of the Chief Justice or how far 





61 Railroad Retirement Board v. Alton R. R., 295 U. S. 330 (1935). 
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they would get acceptance from a majority of the present or of 
some future bench. With awareness of these limitations, let us 
take up the opinion’s rejection of three arguments advanced by 
the Government. These may be called the argument from emer- 
gency, the argument from inter-state rivalry, and the argument 
from price and buying power. In dealing with these arguments, 
it is to be borne in mind that the Government advanced about 
the broadest possible contentions in support of its case. This it 
had to do, because the particular case was about the weakest 
available from the Government’s standpoint. The defendants 
also fought on broad lines instead of narrowly confining them- 
selves to their own peculiar strength. They seemed to be seek- 
ing to save others as well as themselves. The contentions were 
for all on one side and for nothing or practically nothing on the 
other. It is with denial of the totalitarian position of the Gov- 
ernment that the Chief Justice is concerned. 




















A 







First, as to emergency. In the circuit court of appeals, Judge 
Manton adopted with slight verbal change the contention of the 
Government.” In the Supreme Court the Chief Justice rejected 
it. This he did by posing two contrary categories as if the mere 
posing of them settled the matter. All that he said here might 
have been said mutatis mutandis in the Minnesota Mortgage 















62 See 76 F.(2d) at 620. 
63 “ We are told that the provision of the statute authorizing the adoption of 
codes must be viewed in the light of the grave national crisis with which Congress 
was confronted. Undoubtedly, the conditions to which power is addressed are 
always to be considered when the exercise of power is challenged. Extraordinary 
conditions may call for extraordinary remedies. But the argument necessarily 
stops short of an attempt to justify action which lies outside the sphere of con- 
stitutional authority. Extraordinary conditions do not create or enlarge constitu- 
tional power. The Constitution established a national government with powers 
deemed to be adequate, as they have proved to be both in war and peace, but 
these powers of the national government are limited by the constitutional grants. 
Those who act under these grants are not at liberty to transcend the imposed 
limits because they believe that more or different power is necessary. Such asser- 
tions of extra-constitutional authority were anticipated and precluded by the ex- 
plicit terms of the Tenth Amendment, —‘ The powers not delegated to the United 
States by the Constitution, nor prohibited by it to the States, are reserved to the 
States respectively, or to the people.’” 295 U. S. at 528. 
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Moratorium Case,** where he found that extraordinary condi- 
tions made a difference. When later he recurred to the point, he 
added nothing but the repetition that power must be exercised in 
conformity to the Constitution.” Thus all we learn is that this 
is one of the instances in which the emergency argument is 
rejected. What is not said is more important than what is. It 
is not said that the emergency doctrine belongs only to the mellow- 
ing of restrictions in favor of private interest and can never be 
invoked in aid of determining the line between national and state 
power. While there is a reference to the Tenth Amendment, 
there is no reason to think that this was due to any other consider- 
ation than that this was the relevant hurdle on the particular 
issue. There is no sign of a suggestion of a distinction between 
this hurdle and the Fifth or Fourteenth Amendments or the obli- 
gation of contracts clause when they are the apposite impeding 
barriers. 

Whether the emergency doctrine has ever been applied to mark 
in a particular instance the scope of national power is doubtful. 
The answer depends upon whether Mr. Chief Justice White was 
talking in terms of commerce or only of due process when he in- 
voked this basis for the Adamson Law.® Others must resolve the 
doubt if they can.*%* This much, however, is clear. If the Chief 





64 Home Bldg. & Loan Ass’n v. Blaisdell, 290 U. S. 398 (1934). Here Mr. Chief 
Justice Hughes said: “ While emergency does not create power, emergency may 
furnish the occasion for the exercise of power. ... The constitutional question 
presented in the light of an emergency is whether the power possessed embraces the 
particular exercise of it in response to particular conditions.” Jd. at 426. 

65 “The same answer must be made to the contention that is based upon the 
serious economic situation which led to the passage of the Recovery Act, — 
the fall in prices, the decline in wages and employment, and the curtailment of the 
market for commodities. Stress is laid upon the great importance of maintaining 
wage distributions which would provide the necessary stimulus in starting ‘the 
cumulative forces making for expanding commercial activity.’ Without in any 
way disparaging this motive, it is enough to say that the recuperative efforts of 
the federal government must be made in a manner consistent with the authority 
granted by the Constitution. ‘ 

“We are of the opinion that the attempt through the provisions of the Code to 
fix the hours and wages of employees of defendants in their intrastate business was 
not a valid exercise of federal power.” 295 U. S. at sso. 

86 Act of Sept. 3, 5, 1916, c. 436, 39 STAT. 721, 45 U. S. C. $$ 65, 66 (1935). 
The case sustaining the statute is Wilson v. New, 243 U. S. 332 (1917). 

87 See mention of the point in the preceding installment, (1935) 49 Harv. L. 
REV. 23-24, n.45. 
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Justice there meant that the commerce power extends to regulat- 
ing wages only when there is immediate danger of interruption to 
the railroad service, he was not implying that during normal times 
the matter was reserved tothestates. He was thinking whether the 
purpose was a transportation purpose and may have been say- 
ing that it may be a transportation purpose in a crisis when fail- 
ure of employers and employees to agree upon wages threatens 
to stop transportation, but not otherwise. Such a distinction, it 
has already been urged,® illegitimately imports due process con- 
siderations into the commerce clause. This contention hardly 
leaves it open to maintain here that Wilson v. New © establishes 
that an emergency may justify a temporary national supersession 
of state power not normally or otherwise constitutional. From 
our standpoint this must still be regarded as an open question. 

The question must be deemed to be still an open one, notwith- 
standing the rejection of the emergency contention in the Schechter 
case. This rejection establishes that Congress may not assume 
the rdle of well-nigh complete lord and master and abolish the 
federal system, no matter how essential such temporary dominance 
may be to national well-being. It does not establish that Congress 
may not even to a limited extent deal with more local matters in a 
crisis than it may when skies are clear. The effect of the local on 
the interstate will certainly vary with circumstances. Some cir- 
cumstances will make the effect closer than others. Wholesale 
crises do not justify wholesale exercises of power, but particular 
crises may justify particular exercises of power. The Supreme 
Court’s rejection of the emergency argument in this wholesale as- 
pect is significant and far-reaching. It is not to be belittled. It 
may be deplored or it may be praised. There it stands. But it 
does not say that facts can never make a difference in determining 
how far Congress may go. From this standpoint, the fact that in 
the Schechter case the rejection was without analysis leaves the 
Court quite free in future cases to substitute acceptance without 
analysis. The rejection may sound majestic, but it said no more 
than “ No, not now, to this extent.” 

The rationale of the emergency doctrine is simple. It is that 
when the extent of power depends upon circumstances and issues 





88 See the preceding installment in (1935) 49 Harv. L. Rev. 1 passim, perhaps 
extremely passim. 69 243 U.S. 332 (1917). 
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of degree, those matters must be considered in determining the 
extent of power. The doctrine has no place in the minds of those 
who believe that the words of the Constitution have an inherent 
meaning that is either black or white and that answers automati- 
cally every question that can arise. Whether anyone really enter- 
tains any such belief about such broad phrases as “ commerce 
among the several states” or “necessary and proper” or “ due 
process of law” must remain a matter of doubt, in spite of not a 
little judicial utterance that would seem to convey such an inti- 
mation of immutability.” Probably what really induces such ut- 
terance is that a preferred meaning of the Constitution is assumed 
as somehow established and then the question takes the form of 
asking whether that established meaning can be set aside because 
it seems to some to be inconvenient. This form of question- 
begging is no stranger to judicial opinions. It would be equally 
question-begging to assume an irresistible force in the existence 
or the assumption of an emergency. Each time the line must be 
drawn. The determination in each case goes to the extent of con- 
stitutional power and not to the question whether established limits 
may be transgressed because of some practical justification for 
doing so. 

An emergency is a peculiarity diagnosed as temporary. Many 
due process questions depend for answer upon the peculiar char- 
acteristics of particular situations. Price-fixing may be applied to 
some businesses ™ but not to others.”” Price-fixing may be applied 
to rent under some circumstances * but not under others.* State 
power over commerce must accept differences between intoxicat- 
ing liquor ** and oleomargarine colored to resemble butter.”* If 

70 See, e.g., Mr. Justice Sutherland, dissenting, in Home Bldg. & Loan Ass’n 
v. Blaisdell, 290 U. S. 398, 448-49 (1934): “ A provision of the Constitution, it is 
hardly necessary to say, does not admit of two distinctly opposite interpretations. 
It does not mean one thing at one time and an entirely different thing at another 
time.” 

71 Brass v. North Dakota, 153 U. S. 391 (1894); German Alliance Ins. Co. v. 
Lewis, 233 U. S. 389 (1914) ; Nebbia v. New York, 291 U. S. s02 (1934). 

72 Tyson & Bro. v. Banton, 273 U. S. 418 (1927); Williams v. Standard Oil 
Co., 278 U. S. 235 (1929). 

78 Block v. Hirsh, 256 U.S. 135 (1921) ; Marcus Brown Holding Co. v. Feldman, 
256 U. S. 170 (1921) ; Edgar A. Levy Leasing Co. v. Siegel, 258 U. S. 242 (1922). 

74 Chastleton Corp. v. Sinclair, 264 U. S. 543 (1924). 


7 Leisy v. Hardin, 135 U. S. roo (1890). 
76 Plumley v. Massachusetts, 155 U. S. 461 (1894). 
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permanent peculiarity makes a permanent difference, so may tem- 
porary peculiarity make a temporary difference. The difference 
between the war power and other national powers may be ex- 
pressed in terms of emergency and in terms of need. The war 
power may banish brothels from proximity to army posts,” though 
the Court might not permit the commerce power to part them from 
the environment of the Railroad Y. M. C. A. Yet conditions 
might arise to justify the commerce power in suppressing menaces 
to the health of trainmen though these menaces are ordinarily 
within the exclusive province of the states. Such a possibility can- 
not be foreclosed by any mechanical statement of antithetical 
categories when it is familiar that each in its sanctioned sphere is 
from time to time allowed to govern. 

Of course the emergency doctrine like any other differentiating 
criterion adds to the toil and trouble of courts. For reasons of 
judicial administration, a court must not treat every case as pre- 
senting a novel and independent problem. It must not do this 
even when statutes before it are born to live but for a brief span. 
It may well be disposed to treat as peculiar and as justified by 
emergency a specific remedy for a specific disease where it would 
not so regard a universal therapeutic for innumerable ills. Yet 
on the other hand wisdom might say that the worse and more wide- 
spread the epidemic, the more should a court look favorably on 
those who are ready to undertake a cure. Medicine men vary, and 
some are quacks. A court with fixed views of the necessity of 
human suffering and with little or no confidence in any remedy but 
the immunity that comes from surviving, such a court may find 
quackery where others no less well endowed would find a regimen 
of promise. To some of the members of the Supreme Court many 
legislative remedies seem but the counsel of quackery. Others are 
more tolerant toward experiment even when their faith is frail. 
When all are united in proscribing a prescription when there is no 
doubt that the patient is in grievous need, then we may well infer 
that confidence in the physician is not unduly great. 

Behind the curt refusal to apply the emollient of emergency 
may lie a simple but firm lack of faith in the efficacy of the type 
of comprehensive regulation characteristic of the codes. Perhaps 
the Justices did not think that it was a good and wise thing to try 


77 McKinley v. United States, 249 U. S. 397 (1919). 
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so suddenly to regiment somuch. Perhaps they knew or suspected 
more regimentation on paper than in mine and mill and mart. 
Perhaps they knew or suspected a lot of things that found no ex- 
pression in the formalities of the written word. Formal in the 
extreme was the rejection of all saving grace in emergency. Could 
the Court but find it there, it could with ease have said that in 
troublous times the local so affects the national that the relation 
between them is direct and close. This would have been but an 
advisory opinion to permit Congress to begin again, but it would 
have pointed a path instead of setting a barrier. The Court went a 
way it chose and not a way compelled. One short categorical para- 
graph suggests volumes of surmise about the real judgments that 
lay behind the superfluous formal assertions and conclusions that 
found their way to print. 


B 


























This brings us to the dismissal of the argument from inter-state 
rivalry. The Government’s brief by way of prefatory recital ob- 
served that efforts to secure state imposition of high labor stand- 
ards were prejudiced by the belief that commerce would be 
diverted to sub-standard states. A little later the brief turned 
from what it called “ general considerations ” to a detailed analy- 
sis of the particular situation in the New York poultry market. 
The Chief Justice insisted that the particular situation was not 
peculiar, and then turned to the general considerations and said 
that a contention based thereon would go to the limit of overriding 
all state power over labor standards, which would pro tanto de- 
stroy the federal system.”* From this there seems no escape, if 





78 “The Government also makes the point that efforts to enact state legislation 
establishing high labor standards have been impeded by the belief that unless 
similar action is taken generally, commerce will be diverted from the States adopting 
such standards, and that this fear of diversion has led to demands for federal 
legislation on the subject of wages and hours. The apparent implication is that 
the federal authority under the commerce clause should be deemed to extend to the 
establishment of rules to govern wages and hours in intrastate trade and industry 
generally throughout the country, thus overriding the authority of the States to 
deal with domestic problems arising from labor conditions in their internal 
commerce. 

“Tt is not the province of the Court to consider the economic advantages or 
disadvantages of such a centralized system. It is sufficient to say that the Federal 
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the contention really were that political and economic impedi- 
ments to securing passage of a state law afford a sufficient justifi- 
cation for the assumption by Congress of power to do anything 
that the states for these practical reasons are deterred from doing. 
What the Government recited rather gently by way of color, the 
Chief Justice took as a contention and readily found it untenable. 
The rejection was of the actual or assumed universality implicit 
in a position and, so far as appears, the rejection was confined to 
that. 

Here again what the opinion does not say is more important 
than what it does. Had the Chief Justice wished to invoke au- 
thority for his rejection, he could readily have done so. On the 
bench with him were two associates who had been with the major- 
ity in Hammer v. Dagenhart,” in which Mr. Justice Day asserted 
that Congress could not justify a conditional ban on the exit of 
commodities from a low-standard state by invoking the need of the 
high-standard states for protection from lower-cost competition.*° 
Had either Mr. Justice Van Devanter or Mr. Justice McReynolds 
written the opinion in the Schechter case, this precedent against 
the argument from inter-state rivalry might very likely have been 
adduced, provided it had been acceptable to the requisite number 
of colleagues to constitute a majority. Had this been done, it 
would not have been so clear that the offense of the Government’s 
argument in the Schechter case lay in its totalitarianism. The 
rejection might then have been thought to include a narrower use 
of the same argument in situations quite different from local mer- 
chandising after interstate commerce is over. The major local 
enterprise not within the facts of the Schechter case is that of 
manufacturers who later ship their products across state lines. 
The major question remaining after the Schechter case is what 
Congress may do with respect to competitive conditions in such 
manufacturing. This question is left untouched by the Chief 





Constitution does not provide for it. Our growth and development have called 
for wide use of the commerce power of the federal government in its control 
over the expanded activities of interstate commerce, and in protecting that com- 
merce from burdens, interferences, and conspiracies to restrain and monopolize it. 
But the authority of the federal government may not be pushed to such an ex- 
treme as to destroy the distinction, which the commerce clause itself establishes, 
between commerce ‘ among the several States’ and the internal concerns of a State.” 
295 U.S. at 549-50. 79 247 U.S. 251 (1918). 80 See 247 U. S. at 273. 
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Justice’s mode of dismissing the argument from inter-state rivalry. 
It stands where it did before, with all the doubts about what the 
present Supreme Court would do if the problem of the Child Labor 
Case ** came again before it. 

Manufacturers who compete with each other in interstate trade 
are of course subject to the commerce power in many ways. It is 
with such manufacturers that the Sherman Act,** the Clayton 
Act,** and the Trade Commission Act ** are primarily concerned. 
The reach of these statutes is not confined to trade practices but 
extends farther back to the acquisition of the stock of a competi- 
tor.*° It extends to sabotage of a mine by persons thought to be 
interstate commerce conscious.*® With such matters Congress 
may deal in efforts to keep competition in interstate commerce in 
an environment that is called “ free”. Could it deal with them in 
an effort to keep that competition in a course that might be called 
“ equal ” or “ fair” ? If it could, this so-called equality would be 
equality, not only between competitors in the same state for mar- 
kets in other states, but also between competitors in different states 
for markets in each other’s and in all other states. This would 
result in equality between states so far as production for extra- 
state markets is concerned. It would pro tanto end inter-state 
rivalry. The “ pro tanto” is important, for the suppression of 
rivalry would be much less than that which in the Schechter case 
Mr. Chief Justice Hughes condemned as a negation of our exist- 
ing federal system. 

Without overruling the Child Labor Case, the Supreme Court 
could sanction an inverted Sherman Act that coercively substi- 
tuted some non-competition for full and free competition. The 
result of such sanction would be the promotion pro tanto of com- 
petitive equality between the states. If such an Act put a ban on 
child labor, it would do what Mr. Justice Day said could not be 
done by Congressional prohibition of the egress of child labor 
products. It would deprive manufacturers of an advantage which 





81 Hammer v. Dagenhart, 247 U. S. 251 (1918). 

82 Act of July 2, 1890, c. 647, 26 STaT. 209, 15 U. S. C. $§ 1 et seg. (1935). 

88 Act of Oct. 15, 1914, c. 323, 38 STAT. 730, 15 U.S. C. §§ 12 et seg. (1935). 

84 Act of Sept. 26, 1914, c. 311, 38 STAT. 717, 15 U. S. C. §§ 41 et seg. (1935). 

85 Federal Trade Comm. v. Western Meat Co., 272 U. S. 554 (1926). Cf. 
United States v. American Tobacco Co., 221 U. S. 106 (1911). 

86 Coronado Coal Co. v. United Mine Workers, 268 U. S. 295 (1925). 
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they may have from the tolerance of the state in which they oper- 
ate. So, however, does a national prohibition against acquisition 
of the stock of a competitor when such acquisition is licit by the 
law of the state which has primary control thereof. Congress by 
treating rivals equally throughout the land inevitably supersedes 
state power to give favors. Such is the effect of all or most exer- 
cises of national power. In the light of the law as a whole, all that 
Mr. Justice Day can be taken to mean in the Child Labor Case is 
that such an effect is not in and of itself a sufficient justification for 
national prohibition of the interstate transportation of commodi- 
ties. It would by no means be the sole justification for an inverted 
Sherman Act dealing with the productive processes of those who 
compete in interstate commerce. 


Cc 


The argument from price and the argument from buying power 
are partly distinct and partly interrelated. They run somewhat as 
follows: ** Low prices in a central controlling market make for 
low prices in all other markets. Efforts to meet low-price com- 
petition have repercussions on production and on the volume and 
direction of interstate shipment. Price interrelations have been 
recognized by the Supreme Court as reasons for allowing Con- 
gress to deal with the buying of grain futures ** and the obtaining 
of a corner in cotton.*® Effective power under free bargaining to 
reduce costs by reducing wages varies from industry to industry 
and from place to place. Successful exercise of such power by 
some competitors necessitates wage reductions or shut-downs by 
others. Lower wages generally reduce buying power generally. 
Industry and commerce are in the same boat. As Mr. Chief Jus- 
tice Hughes said in the Appalachian Coals case *° in condoning 
under the Sherman Act some efforts of producers to stabilize a sick 
industry: 





87 The argument is summarized by Mr. Chief Justice Hughes in the passage 
given in note 53, supra. 

88 Board of Trade v. Olsen, 262 U. S. 1 (1923). “The question of price 
dominates trade between the States. Sales of an article which affect the country- 
wide price of the article directly affect the country-wide commerce in it.” Jd. at 40. 

89 United States v. Patten, 226 U. S. 525 (1913). 

90 Appalachian Coals, Inc. v. United States, 288 U. S. 344 (1933). 
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“Tf evil conditions could not be entirely cured, they at least might be 
alleviated. The unfortunate state of the industry would not justify any 
attempt unduly to restrain competition or to monopolize, but the exist- 
ing situation prompted defendants to make, and the statute did not pre- 
clude them from making, an honest effort to remove abuses, to make 
competition fairer, and thus to promote the essential interests of com- 
merce. The interests of producers and consumers are interlinked. 
When industry is grievously hurt, when producing concerns fail, when 
unemployment mounts and communities dependent upon profitable pro- 
duction are prostrated, the wells of commerce go dry.” 


Such in large outline were the contentions of the Government. 
Clearly they were not narrowly confined to the facts of the par- 
ticular case before the Court. Some of them were put as sugges- 
tions of possible views or views widely held rather than as direct 
and explicit contentions. They expressed some of the general 
economic theories underlying and condoning or supporting the 
Recovery Act. With their economic validity we are not here 
concerned. What we wish to know is what Mr. Chief Justice 
Hughes thought about them. Did he pronounce them constitu- 
tionally heterodox or did he refrain from passing judgment upon 
them? Did he deny them all possibility of any proper scope, or 
did he merely say that the scope urged for them by the Govern- 
ment was too wide? 

As to the buying power argument, the answer seems simple and 
clear. This argument the opinion takes up briefly after saying 
that the argument from inter-state rivalry would destroy the dis- 
tinction between commerce among the several states and the in- 
ternal concerns of a state.°* The argument in the brief is inter- 
mingled with and modified by the suggestion that the emergency 
of the depression makes a difference. Mr. Chief Justice Hughes 
states it briefly and says no more than that its acceptance would 
destroy the distinction that the Constitution sets up.” So it 
would, if pushed to the limit. The rejection in terms applies only 
to such totality. It must, however, under the facts of the case 
at bar apply to the wages and hours of employees engaged in 
local transformation and sale of products from other states. It 
must apply to most if not all mercantile activities in the state of 


a 


91 Id. at 372 (italics supplied). 98 See passage in note 65, supra. 
92 See passage in note 78, supra. 
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destination after interstate commerce is permanently ended. 
Nothing in the facts or in the opinion applies the rejection further 
than this. If further extension is to come, it must come from 
analogical economic reasoning or from judicial views of policy. 
This we shall recur to later. 

The scope of the rejection of the argument from cost and price 
is not so readily ascertainable from the mere words of the 
opinion. In stating the issue the Chief Justice clearly confines it 
to the cost of doing a local business after interstate commerce 
has ended. If all that follows is intended to be confined to such 
a situation, then the rejection does not apply to the cost of local 
manufacture that is followed by shipment of the commodities to 
other states. What follows is not explicitly so confined. Ab- 
stracted from its context, it might suggest a broader scope to the 
rejection than the stated issue called for. There are references 
to “the internal commerce of a State”’, to “ the cost of doing an 
intrastate business”, and to “all the processes of production 
and distribution that enter into cost.” Yet the point of these ref- 
erences is to show that if Congress could regulate the costs of the 
Schechters it could regulate the costs of any and all enterprise 
and that such a wide power would mean a centralized system not 
provided for by the Constitution. So it seems that what the 
Chief Justice is saying is that Congress may not regulate all the 
processes of production and distribution that enter into cost, and 
that he is saying no more. 

This restriction of his rejection is in keeping with the general 
tenor and purport of the opinion as a whole. The Chief Justice 
is not making an independent examination of the problem and 
telling just what he finds or concludes. He is debating with 
counsel for the Government and telling them that they are wrong. 
The contention of the Government applied to all local enter- 
prises, those succeeding as well as those preceding interstate 
commerce. It had to apply to succeeding local enterprise, be- 
cause such was the case before the Court. The Chief Justice 
answers that the Government’s contention goes to the limit and 
would leave no residue of state autonomy. It would lead to the 
conclusion that “ all the processes of production and distribution 
that enter into cost could likewise be controlled.” Such a con- 





94 The opinion on this point is given in note 53, supra. 
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clusion is rejected. This, however, is not in logic an assertion 
that no local process of production could be controlled. It 
leaves still open the question whether the nation may or may not 
regulate local preludes to interstate commerce even though it 
may not regulate local postludes. Yet the Chief Justice does 
not make such a distinction, and those eager to avoid it may find 
some little color to invoke in favor of their desires. 


D 


From this review of the economic argumentation of the opin- 
ion, our conclusion is that it goes no further than to reject the 
Government’s contentions in so far as they applied to the Schech- 
ters and to others similarly situated. In form it rejects them 
because the contentions could not be accepted as applicable here 
without condoning further application that would completely 
subordinate the states. In fact, of course, the processing and 
wholesaling of goods after arrival might have been differenti- 
ated by the Court from the service trades such as pressing and 
dyeing and barbering and banking. In fact, wholesaling might 
have been differentiated from retailing, and the Schechters might 
have been regarded as close to interstate commerce though their 
vendees as vendors were deemed remote. The form of the opinion 
should not blind us to the fact that the Court thought and held 
that the national power must cease before it touches the Schech- 
ters because, if they were removed from state power, the states 
would lose some of the autonomy reserved to them by the Consti- 
tution. One should never take too seriously the judicial parading 
of other things asserted to be indistinguishable. What is impor- 
tant is the ruling that the Schechters must be saved for the states. 

The Schechters were not engaged in interstate commerce at all. 
In this they are fundamentally distingvishable from manufactur- 
ers who ship across state lines. Such manufacturers are the major 
beneficiaries or victims of the Sherman Act.*® What we do not 
know from the Schechter case is whether they might be made the 
beneficiaries or victims of an inverted Sherman Act that made 





®5 Consumers are intended beneficiaries, and employees have been from time 
to time assigned the réle of victims. Manufacturers mutatis mutandis suffer from 
restraints on their restraints, and gain from restraints on the restraints of others. 
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some degree of non-competition its goal. The difference beween 
forbidding concert and compelling it will be touched upon later. 
Let us assume for the moment that the Supreme Court would per- 
mit Congress to reverse the policy of the Sherman Act. We then 
come to the inquiry whether the economic argumentation of the 
Schechter opinion would place barriers in the way of including 
regulation of hours and wages in enterprises that might in some 
other ways be required to behave alike. We assume that the 
opinion was not intended to be applicable to such enterprises. 
The question is whether the economic argument must of necessity 
cover wages and hours in all enterprises. 

The question of wages is easier than that of hours. The setting 
of wage scales in factories competing with each other for extra- 
state markets does not need the justification that it increases or 
better distributes buying power so that commodities generally will 
have more of a market. It can invoke the justification that it 
standardizes an important element of the cost of competing in in- 
terstate commerce. If Congress may set standards of marketing 
and of getting ready to market products in order to prevent the 
wastes and extravagances and bankruptcies that may ensue from 
unbridled competition, and thus do for manufacturers what is done 
in some respects for carriers — seeking union rather than disunion 
—jis not the setting of wage standards essential to prevent com- 
petitors from hurting each other by wage cutting? If a scheme 
deemed for the advantage of industry as a whole may be imposed 
with respect to the physics of production and distribution, does 
not the same point of view require that to this there be added pro- 
tection against the disorganization that might ensue from varia- 
tion in wages and from strikes over wages and from the resultant 
deflection of what might otherwise be the course of commerce? 

To ask the question is not to answer it, notwithstanding the fact 
that so many questions performed this service for a distinguished 
Chief Justice of the United States. The answer that one in au- 
thority is likely to give will be influenced by considerations other 
than those that determine the solution of a mathematical problem. 
One may accept so grudgingly the premise that some other modes 
of competition may be prevented that one will lean against draw- 
ing any further conclusion therefrom. One may so dislike regi- 
mentation that a small distinction will serve to prevent its spread. 
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One may like business men more than laborers and see a difference 
between what serves on one side and what serves on the other. 
All sorts of reasons may dictate the answer to the question whether 
Congress may establish wage scales for interstate commerce com- 
petitors. Here we confine ourself to the position that nothing in 
the decision or opinion in the Schechter case or in any necessary 
inference therefrom dictates the answer. Qualitatively and quan- 
titatively the imposition of wage scales on such enterprisers differs 
from what was considered in the Schechter opinion. 

True enough, the imposition of such wage scales would make 
competitors give mutual aid by pay envelopes that would to some 
extent help the employees of each to be customers of the other. 
This is the buying power argument adduced and rejected in the 
Schechter case. It does not need to be adduced in the case we are 
supposing. The result in buying power may not be a justification 
for wage scales, but it could hardly be thought an objection, unless 
the objection goes more broadly to interfering with Nature or to 
trying to push prices up instead of pushing them down. Such an 
objection goes against statutory suppression of competition in any 
respect. Such suppression, however, is desired by not a few, if 
the so-called movement to modify the Sherman Act is to be taken 
as evidence of fairly wide opinion. Self help in that direction has 
been tolerated by the Supreme Court in the trade association 
cases °° and the Appalachian Coals case.” Those who wish to 
modify the Sherman Act may care more for substituted permis- 
sions than for substituted commands. Yet even permissions are 
likely to be qualified by restrictions as to labor policies.°* With- 
out wage standards no inverted Sherman Acct is likely. A judicial 
objection confined to them would upset any competition-curbing 
plan more generally. 

To turn to restriction of hours, any limitation beyond the point 





96 See Board of Trade v. United States, 246 U. S. 231 (1918); National Ass’n 
of Window Glass Mfrs. v. United States, 263 U. S. 403 (1923); Maple Flooring 
Mfrs. Ass’n v. United States, 268 U. S. 563 (1925) ; Cement Mfrs. Protective Ass’n 
v. United States, 268 U. S. 588 (1925). 

97 Appalachian Coals, Inc. v. United States, 288 U. S. 344 (1933). 

98 Such is the case with the Joint Resolution of June 14, 1935, which repeals 
the coercive sections of the National Industrial Recovery Act, extends the other 
provisions of Title I to April 1, 1936, and qualifies the exemption from the pro- 
visions of antitrust laws. See Pub. Res. No. 26, 74th Cong., rst Sess. 
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that could be justified by physiological or psychological considera- 
tions must be for the object of “sharing the work”. It could 
hardly be significant as a regulation of the cost of competition. 
The main reason for its inclusion in any scheme would be to pro- 
mote or spread buying power. This is as remote from commerce 
when confined to producers for commerce as when applied to the 
Schechter shochtim and others. It is in all cases the same sort of 
stimulant. Nevertheless, to require that stimulant only from and 
for employees of employers who engage in commerce is still to 
leave a lot to the states. Such a restricted requirement could not 
be killed by the same judicial parade of unlimited extension that 
we saw in the Schechter opinion. It might be justified as a rea- 
sonable corollary to the statutory establishment of a standard 
scale of wages. It might be said that if in restricted enterprises 
Congress may deal with a part of the wage situation as a regula- 
tion of competition, it may deal with more of it to get a better 
rounded whole. It may be said that the essential commerce ques- 
tion is what industries may be subjected to the commerce power, 
and that the object and purpose of particular provisions should 
be relegated to the criteria of due process. A suggestion to this 
effect has been made earlier. 

In the Schechter case the Government’s argument from buying 
power was dismissed by the judicial argument from completeness. 
The judicial position was not that a statute replacing the codes 
would be bad because it would regularize employment and in 
some way improve buying power. It was merely that the attain- 
ment of such results or the shot at them would not be enough to 
justify the annihilation of state autonomy over all the processes 
of production and distribution that enter into cost. Even if we 
grant that such an end would not in itself be a sufficient justifica- 
tion for superseding state power over any of those processes, we 
still have left the contention that the imposition of employment 
standards is an appropriate accompaniment of the imposition of 
other standards that restrict the modes of competing for extra- 
state markets. What would not be good enough to permit Con- 
gress to go too far may still be not bad enough to prevent Congress 
from choosing its own policy in its restricted appropriate field. On 
this issue the Court is free to choose what to do in the name of the 
commerce clause and the Fifth Amendment. It has not yet tied 
its own hands or the hands of Congress. 
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V 


This brings us to the question of what is the restricted ap- 
propriate field of Congressional regulation of interstate trade. 
Clearly it includes the competitive practices of those who ship 
goods across state lines. The Sherman Act has been applied to 
labor action that stops production for an extrastate market when 
there was spelled out a slim intent to equalize the labor scales in 
mines in different states that compete for the same market. The 
necessity of such an intent has thus far in the Sherman Act cases 
been attributed to the restrictions of the statute and not of the 
Constitution. There has been judicial statement that the policy 
of Congress expressed in remedial legislation may serve the same 
purpose as the intent charged in indictments under the Sherman 
Act.*° There has been judicial statement that “ This Court will 
certainly not substitute its judgment for that of Congress in such 
a matter unless the relation of the subject to interstate commerce 
and its effect upon it are clearly non-existent.” *" This is not now 
to be taken too seriously. Doubtless it never should have been 
taken seriously. Wage scales can be asserted to have only an in- 
direct effect on interstate commerce, if the Court so chooses. All 
we can be sure of at the moment is that nothing in the Schechter 
case or opinion can be legitimately invoked for full support of such 
an assertion. 

To speculate at this time upon what the Court is likely to assert 
and adjudge upon this question of degree is hardly worth while in 
view of the further judicial light that we may expect shortly. Soon 
there will come to the Court some cases involving the National La- 
bor Relations Act *°? and the Bituminous Coal Conservation Act of 
1935.°°° Without doubt the decisions and the opinions with re- 
spect to these two statutes will reveal the mind of the Supreme 
Court much more fully than the Schechter case has revealed it. 
The distinction clear in principle will gain somewhat more clarity 
in application. We may suggest the frame for a picture, but the 
picture itself must be painted by the brush of the Supreme Court 
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%° Coronado Coal Co. v. United Mine Workers, 268 U. S. 295 (1925). 

100 Mr. Chief Justice Taft, in Stafford v. Wallace, 258 U. S. 495, 520-21 (1922). 
101 Jd. at 521. 

102 P. L. No. 198, 74th Cong., rst Sess. (July 5, 1935). 
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with the variegated pigments that may be found on the palette of 
the Fathers. 

The question of what industries may be subjected to the com- 
merce power is not answered finally by including all that compete 
with each other in interstate commerce. Congress with power 
over such competitors might so increase their costs that local pro- 
ducers who sell only locally would get an increased share of the 
local market for themselves. If all mills in New York and else- 
where that ship across state lines should be subjected to national 
dictation favoring the employee at the expense of the employer, 
they might lose the New York market to New York mills that con- 
fine themselves to that market. Might Congress for this reason 
extend its prescriptions to the exclusively local vendors? If it 
might not, it could hardly make effectively beneficial its standardi- 
zation of the practices of the mills that ship across state lines. If 
it might, it could, so far as concerns the processes of production, 
supersede state control perhaps as extensively as it could have 
superseded state control over the processes of distribution if the 
Schechter case had gone the other way. It could not by this ex- 
tension control “ all the processes of production and distribution 
that enter into cost”, but it could control a large part of such 
processes of production. Would this seem to the Supreme Court 
to push centralization so far as not to leave to the states their fair 
expectancies under the general outlines of the federal system es- 
tablished by the Constitution? 

A Court that thought it best to permit Congress to go so far as 
this could write the opinion with the greatest ease by invoking the 
precedents allowing Congress to regulate the intrastate rates of 
the railroads.*** Congress, to promote and stabilize interstate 
transportation, permits the raising of rates to increase the return 
and yield profits that will encourage lenders to buy bonds to im- 
prove facilities. If increases in rates are confined to those for 
interstate transportation, local transportation will be favored. 
The higher interstate rates will then not yield the returns hoped 
for. Not only will interstate commerce be at a disadvantage, but 





104 See Houston, E. & W. Texas Ry. v. United States (The Shreveport Rate 
Case), 234 U. S. 342 (1914); Railroad Comm. of Wis. v. Chicago, B. & Q. R. R» 
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total returns may not be enough to enable the roads to borrow to 
maintain or improve the facilities necessary to the conduct of in- 
terstate transportation. So Congress may require the raising of 
intrastate rates as well. With the railroads there is the physical 
integration of the facilities used for the interstate and the local 
and not merely the economic interdependence between the two. 
This could be made the basis of a distinction, or on the other hand 
it might be said that the commerce power extends to trade as well 
as to transportation and that economic interdependence is enough, 
whether brought about in part by physics or not. 

It is elementary that the states may not discriminate against 
interstate commerce even by regulations that do not impinge until 
after the interstate commerce is technically over.*°* This principle 
was recently pushed one point farther in Baldwin v. Seelig,’°° 
which held that New York may not forbid local sale in New York 
of milk bought from producers in Vermont at a price less than 
that which New York prescribes for purchases from New York 
producers. The New York statute imposed no discrimination 
against interstate commerce in milk that yielded outside farmers 
as much as New York milk yielded New York farmers, but it put 
a complete ban on outside milk that was bought more cheaply than 
inside milk could be. New York needed such a ban in order to 
maintain in full vigor its minimum price plan for New York pro- 
duction. New York was not allowed by the Court to apply this 
form of self protection even as against milk no longer in the origi- 
nal packages in which it entered the state. May Congress do or 
permit New York to do what New York was not allowed inde- 
pendently to do? 

An affirmative answer would follow from full acceptance of the 
two assumptions that milk is like intoxicating liquor and that there 
is the same power over the matter of price that there is over in- 
trinsic ingredients that may reasonably be deemed harmful. Con- 
gress may allow the states to deal with liquor from outside as it 
deals with local liquor.” It may forbid the entrance of outside 





105 Welton v. Missouri, 91 U. S. 275 (1875) ; Bethlehem Motors Corp. v. Flynt, 
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liquor when sale is forbidden by the terminal state.*°° Whether it 
could apply the same prohibitions and the same permission of 
terminal state action to milk for which outside farmers received 
less than inside farmers must receive would depend upon whether 
or not the Supreme Court would apply to this situation the prin- 
ciple of the Child Labor Case.**? A similar question will soon 
arise with respect to goods made by prison labor.**° If Congress 
may not do this, there is by reason of the creation of the federal 
system a vacuum in governmental power beyond the vacuum 
created by due process clauses. It seems a silly system that per- 
mits New York to raise the price of New York milk but does not 
give Congress power to protect New York in this lawful endeavor 
by saving it from outside competition that may defeat it. If that 
is the system we have, it comes from the Supreme Court and not 
from the Constitution. 

Unless the Child Labor Case is overruled or distinguished, we 
cannot use Baldwin v. Seelig ** as a lever to give Congress power 
to deal with local producers for a local market as it deals with 
competing producers for extrastate markets. To show how the 
lever might work, we must assume the Child Labor Case in some 
fashion out of the way. Then we could say that Congress may 
regulate the interstate sale and the succeeding local sale to keep 
it on a parity with local sales of local products. This would mean 
that Congress by the commerce power may deal with the relation- 
ship between local production and local sale of extrastate products 
in order to protect the local production from competitive disad- 
vantage. The next step would be to urge that a fortiori Congress 





108 United States v. Hill, 248 U. S. 420 (1919) ; United States v. Simpson, 252 
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119 See P. L. No. 215, 74th Cong., 1st Sess. (July 24, 1935). This is the 
Ashurst-Summers Law, which adds a Webb-Kenyon prohibition of the transpor- 
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may deal with the relationship between interstate trade and local 
production in order to protect the interstate trade from competi- 
tive disadvantage, and that therefore to local production for local 
consumption that competes with extrastate production by means 
of interstate trade it may apply the same rules that it applies to the 
competing extrastate production. Such would be the framework 
of the argument. It is a use on a use, if not more so, and whether 
it would be executed would depend upon whether the Supreme 
Court thought it would push centralization too far. 

We may get a hint of what the Court would be likely to say if 
we imagine a situation in which such a contention would bring the 
Schechters within national control. The Schechters were in one 
sense local producers. They produced dead chickens from live 
ones. So far as appears they had no extrastate competitors for 
the New York market. Suppose, however, that such competition 
should develop across the Hudson in Hoboken and Jersey City. 
Then, by the contention now under consideration, Congress could 
put the Schechters on a parity with their New Jersey rivals. In 
every village there might be competition between the products of 
the local farmer and the packages from the extrastate packer. 
No Congress that cared for judicial approval would pass a law 
with any such wide grasp as this. Unanimous decisions could 
hardly with success be bucked so soon. The Bituminous Coal 
Conservation Act of 1935 *** can, as a commerce measure, readily 
pass muster with the Schechter case if the Court so desires. If 
the decision on that statute does not turn solely on its taxation 
feature, it will advise whether or not Congress may apply a modi- 
fied Recovery Act to a single industry that ships the greater part 
of its output across state lines. Until that is settled, plans for 
more extensive resuscitation of the code idea have no solid ground 
on which to base a hope for contemporary judicial approval. 

The Schechter case has much more weight behind it than the 
Child Labor Case. Had the Child Labor Case gone the other way, 
we might have had all the nationally imposed standardization of 
the methods of competition that could be effectively enforced. 
We might have had complementary state standardization on the 
national model and thus have proceeded on truly federal lines. 
This has been prevented by the odd man. Perhaps the time has 
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now come when the odd man would be on the other side. There 
can be nothing unholy in seeking to find out. If the odd man still 
stays put, there will be no difficulty in drafting a proposal to 
amend the Constitution that will be clear and defined. Had the 
proposed child labor amendment been so drafted that it went no 
farther than to recall the Child Labor Case, it would have avoided 
much of the opposition that has assailed it. Leg over leg the dog 
went to Dover and got there. Our national efforts by leaps and 
bounds have come both a judicial and a popular cropper. The 
way of the dog may be suggested as one worth emulating by those 
eager to arrive. 


VI 


To what extent, if any, will the Supreme Court let Congress put 
reverse English on the Sherman Act? No answer is suggested by 
the Schechter decision. If an answer is suggested by the opinion, 
it is only by way of uncertain inference. Over and again in re- 
viewing the extent to which Congress may reach beyond interstate 
commerce, the Chief Justice speaks of protecting that commerce 
from injury, from interference, from restraint, from burdens, and 
from conspiracies to monopolize. In differentiating the case that 
applied the Sherman Act to restrictive activities of the poultry 
people in New York,*** he pointed out that the Schechters were 
convicted “not upon direct charges of injury to interstate com- 
merce or of interference with persons engaged in that com- 
merce”’*** but of code violations that brought in interstate 
commerce only on the charge that the local acts “ affected ” inter- 
state commerce. The commerce power may go well nigh to the 
limit in preventing people from hurting or restraining interstate 
commerce. It may not go so far in dealing with those who in other 
ways merely affect that commerce. There is a difference between 
local activities that enchain commerce and those that leave it free 
to run wild in ways that some may deem to be inimical to general 
economic welfare. 

If this difference is in the mind of the Court, it would have its 
bearing upon national control of the methods and costs of manu- 
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facture for an extrastate market. It might even have its bearing 
upon Congressional regimentation of some of the modes of mak- 
ing interstate sales. Price maintenance by concert of vendors may 
be viewed differently than price maintenance by compulsion of 
Congress. Such a distinction may be attributed to the assumed 
guidance of our old friend Jaissez faire. The restraints of the 
Sherman Act are thought of as restraints on restraint and there- 
fore as breeders of freedom. The ideal of freedom is often viewed 
from an individual rather than a collective standpoint. Men must 
not combine to hurt interstate commerce, but it is quite different 
to compel men to conform to a plan to help interstate commerce. 
Doubtless these verbalisms may be put to opposing uses. Helping 
and not harming may be interchangeable. We are not groping 
to express any views of our own. We are pointing to a caste of 
thought and of expression that is not uncommon and that may get 
comfort from distinctions that were repeated and perhaps em- 
phasized in the Schechter opinion. 

Against such comfort may be set the suggestion that the Chief 
Justice was merely accurately describing the type of legislation 
that had been sustained and was not implying that compulsion 
not to compete is any less a regulation of commerce than compul- 
sion to compete. Yet the differences between the two cases on the 
poultry trade in New York *** may be expressed in such terms, so 
far as concerns practices in the state of destination. From this it 
does not follow that the Court would feel a corresponding com- 
merce clause distinction with respect to control of practices in the 
state of origin. So far as due process is concerned, Mr. Justice 
Roberts in Nedbbia v. New York *** affirmed the power of a state 
in an appropriate field to reverse its policy and require non- 
competition instead of competition.*** The restriction to an ap- 
propriate field is, however, important. There would be a com- 
prehensiveness to national regulation of wages in enterprises that 
compete in interstate commerce that is far beyond the bounds of 
state regulation of the price of milk. And besides, such regulation 
of wages has to overcome due process objections by adducing 
justifications that thus far are wholly without judicial sanction. 





115 The comparison is between the Schechter case and Local 167 v. United 


States, 291 U. S. 293 (1934). 
116 291 U. S. 502 (1934). 117 See id. at 538-39. 





236 HARVARD LAW REVIEW [Vol. 49 


So we know little about how far the Supreme Court would let 
Congress go in substituting something for the defunct Recovery 
Act. There may be grave constitutional doubts, but these are not 
yet constitutional certainties. The judicial doubts or certainties 
that underlay the rejection of the argument from emergency may 
apply to the substitution of non-competition for competition, to 
any effort to keep costs up rather than to let them find a level by 
what are called the processes of natural law. A distinguished 
economist whose sympathies may be said to be with labor thinks 
that the better way out of a depression is by low costs rather than 
by high ones.*** Those familiar with administration and law en- 
forcement know that there is a limit to the field in which govern- 
mental supervision can do what it sets out to do. All these eco- 
nomic and administrative advantages and disadvantages which 
must be compared in reaching a wise legislative judgment may 
influence judicial decisions more than is recognized in judicial 
opinions. The Schechter case has done a lot although it has said 
so little. Our emphasis on that little would be delusive if taken 
to convey any impression of confidence that what was left unsaid 
would not be said later if occasion should arise. 


VII 


The mythical man from Mars, mythically reading this article, 
must wonder what it is all about. Nothing about the Blue Eagle, 
nothing about doing our part, nothing about General Johnson or 
Donald Richberg, nothing about government by hullabaloo or 
government by not pursuing lawsuits, nothing about Sidney Hill- 
man or William Green or the A. F. of L., nothing about planned 
economy, nothing about anything but categories and formulas 
and their application, with a word here and there about a consti- 
tution with a commerce clause, about local and interstate, about 





118 See Sumner H. Slichter, The Government as an Economic Manager (June, 
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employers and employees. Surely all the important things have 
been left unsaid. They have been left unsaid by the opinion and 
by the comment thereon. Both opinion and comment reek with 
aridity and emptiness. It is to be hoped that other comment from 
more informed and competent sources will tell the man from Mars 
and the rest of us what choices the Supreme Court has really made 
and what those choices foretell for the future in the world of actual 
human living. 

It would be interesting to know what nine Justices thought and 
felt about all these things. Some governing bodies have to debate 
in public. Even then the debaters may not give their real reasons. 
They may talk in symbols as so many do.**® But the symbols 
they would summon might come closer to revealing the subject 
under consideration than anything in the opinion under review or 
the comment here. Government by hullabaloo may have been 
succeeded in part by government by abracadabra. The law talks 
a lot in what may seem to the uninitiated a mere mumbo-jumbo. 
But it does not follow that it thinks in mumbo-jumbo. It does 
not follow that it is not wise at times to talk in mumbo-jumbo. 
There is no disposition here to suggest that in the Schechter case 
the Chief Justice said too little. It was enough to say that “ we 
think this goes altogether too far.” With this we may be satisfied 
and still feel compelled to confess that any solid critique of the 
wisdom of what has happened must talk in other terms than those 
to which this essay has been confined. 

The question how far the commerce power should be allowed to 
go is in wisdom to be considered in relation to the knowledge of 
how far other national powers may actually go. If what is called 
relief is beyond the reach of effective judicial check, the waters 
dammed by judicial restrictions on the commerce power may break 
out in unwelcome floods of taxing and spending. What seems a 
great victory against national regulation may prove to be a Pyrrhic 
one. Myopic concentration on one mode of regulation may neg- 
lect others more devastating. What is called the Ship of State 
has other controls than those with wires to where the Supreme 
Court is quartermaster. The pressures upon government do not 
nicely allocate themselves to particular sections or subsections of 
the Constitution. The need or the assumed need arises outside of 
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constitutional clauses and is not satisfied or silenced by being told 
that it cannot be served by this clause or by that. So, quite aside 
from intricate and confused questions of economics, lawyers and 
statesmen should not confine their thinking to the commerce 
power as though it were a thing apart. 

Beyond all this there is need of light from greater breeds with- 
out the law. The lawyer is no more an expert in the field of 
economics because he has to think about it in his practice than he 
is an expert in the field of medicine when he masters enough to 
score in cross-examination. Dogmas derived from conditions that 
have long since changed or vanished may persist as eternal truths 
in the minds of men trained to regard legal precedents with some- 
thing approaching veneration. Lawyers are practical enough in 
devising ways for clients to do what they want to do. They are 
practical enough in persuading human beings who sit as judges. 
For all this, their job in the main requires them to look at eco- 
nomics from an approach other than that of what might in the 
long run be for the best advantage of the Great Society. The great 
society includes the owners and sellers as well as the workers and 
buyers. Talk about these things in terms of legal categories may 
leave the darkness undiminished. Perhaps the economists have 
not yet shed light in such profusion that we should call them 
tribesmen of a greater breed. It may be the part of caution to 
point to what they think about rather than to how and what they 
think about it. Yet lawyers should still be humble when they 
realize how many of their craft pronounce pontifical conclusions 
with all too little sign of mastery of the elements of the problems 
that the conclusions seek to solve. 

Thomas Reed Powell. 
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HE use of marine insurance certificates in connection with 
floating policies is a comparatively recent development, al- 
though floating policies themselves are of ancient origin. Targa,* 
in 1755, spoke of “ l’assicurazione in quovis”, and Emerigon,’ a 
score of years later, dwelt on the same subject, with illustrative 
cases. In 1794 the Court of Common Pleas, in Kewley v. Ryan, 
observed that “ the legality of the policy on ship or ships was too 
well established both by usage and authority to be disputed.” In 
current mercantile practice the terms “ floating policy” and 
“open policy ” are commonly used interchangeably to describe 
policies covering all shipments of the insured within certain geo- 
graphical limits. The advantages of the floating policy to the 
large and consistent shipper are obvious, since such a policy, or 
succession of policies, enables him to cover all his shipments 
through one insurance, and to avoid the repetitious clerical work 
and added expense of a separate policy for each particular ship- 
ment.° 
Floating policies from their nature are incomplete in details; it 
always has been necessary, therefore, for the insured to supply to 
the insurer by subsequent declaration after each shipment under 
the policy the missing data: the names of the ship or ships, the 
description and valuation of the merchandise, the port or ports of 
loading.® This declaration is expected to be made at the earliest 





1 CONTRATTAZIONI MARITTIME c. LIII. 

2 TRAITE DES ASSURANCES (1783) 173. 

3 2H. BI. 343, 348. 
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1924) §9; CHALMERS, MARINE INSURANCE ACT, 1906 (4th ed. 1932) 41. 

5 A floating policy is defined by § 29 of the Marine Insurance Act, 1906, 6 Epw. 
VII, c. 41, as “a policy which describes the insurance in general terms, and leaves 
the name of the ship or ships and other particulars to be defined by subsequent 
declaration.” For corresponding definitions of floating policies as used in France, 
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opportunity,’ but it is not a condition precedent to the right of 
recovery that it should be made before loss,* and it is recognized 
that an erroneous declaration may be corrected and is not fatal to 
the contract.° The effect of a proper declaration is to make the 
policy a valued one in regard to the particular shipment, but if the 
valuation is not declared until after loss, the policy remains un- 
valued, and the amount of interest must be proved.*° 

The use of floating policies has increased tremendously since 
the opening of the twentieth century, and it is during the same 
period that the marine insurance certificate has come into promi- 
nence. The inception of the latter was due directly to the growth 
of international financing. With increasing volume of interna- 
tional sales, particularly sales on c.i.f. terms, with the expanding 
use of commercial letters of credit and the developing facilities of 
the banks as media in international commerce, there arose a de- 
mand for a document which might be used in company with the 
invoice, the bill of lading, and the bill of exchange, as negotiable 
evidence of the insurance on the relative goods. None of the ex- 
isting instruments familiar to the trade would answer this purpose. 
It was, for instance, common for the insurer to issue a receipt to 
the insured under a floating policy, or for a broker to issue a cover 
note. Although evidence of the existence of a policy, neither re- 
ceipt * nor cover note *” could be negotiated with other papers in 
order to convey rights to third persons. The same objection ap- 
plied even more forcibly to a letter written by the insured vendor 
to the purchaser, stating the fact of the insurance and holding the 
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purchaser covered; ** and although the insurer might write a letter 
certifying that a policy had been issued, such letters, even if desig- 
nated as certificates, “are simply what they purport to be, certifi- 
cates issued by the insurance company to the effect that it has 
issued a policy and that they are subject to its conditions.” ** 
None of these various instruments could be used for the purpose 
that the bankers and merchants had in mind, to afford adequate 
security to the financing bank or the distant purchaser. 

Even the use of the policy itself, assuming that a floating policy 
could be broken up into a number of small policies against par- 
ticular shipments, would have entailed difficulties. The assign- 
ment of marine policies was long a debatable matter, and although 
it is now settled that they are assignable in the absence of express 
stipulation to the contrary,** it remains true that the insurer may 
raise against the assignee any defenses arising out of the contract 
that might have been employed against the original insured.*® 
Thus, if the original insured was liable for unpaid premiums, or 
was guilty of the concealment of a material fact, these defenses 
might be urged against the assignee.**” The bankers and mer- 
chants who were feeling the need of a new document wanted some- 
thing more far reaching. They wanted full protection for the 
innocent holder of the same kind that already was given him by 
the bill of exchange and the bill of lading, and they wanted this 
in the form of a mobile document, expeditiously issued, and im- 
mediately available for use with the other documents of com- 
mercial financing.** 

The answer was found in the marine insurance certificate, 
which was evolved by the addition to the certifying letter of words 
of negotiability and other matter. The certificate thus developed 
bears a statement that “ this certificate represents and takes the 
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place of the policy, and conveys all rights of the original policy- 
holder (for the purpose of collecting any loss or claim) as fully 
as if the property was covered by a special policy direct to the 
holder of this certificate, and free from any liability for unpaid 
premiums.” The certificate also provides that “in case of loss, 
such loss is payable to the order of ————.” The earlier certifi- 
cates, although containing some provisions relating to the risks 
covered, exceptions to liability, etc., referred for many others to 
the policy itself, either specifically or in general terms. Certifi- 
cates now in use, however, generally state such terms and condi- 
tions much more fully, and aside from the phrase “ issued under 
Policy No. ” or some equivalent, references to the policy 
are few.*® 

The modus operandi is simple. The shipper of goods under a 
floating policy is supplied by the insurer with pads of numbered 
blank certificates in quadruplicate. As rapidly as each shipment 
is made, the insured fills up one set of these forms with the date, 
the name of the carrying vessel, the port of sailing, the marks, 
description and valuation of the goods, and with his own name in 
the order clause, if this has not already been printed on the forms 
as supplied. One copy of the certificate is retained by the insured 
for purposes of record, and one by the insurer, leaving two for use 
with the other documents representing the goods, the original and 
the duplicate. The original purpose of the duplicate was for use 
as a “ follow copy ’’, sent by later post to be available in the event 
of non-arrival of the original. Follow copies are still used in the 
Far East; with diminishing risks of transport, however, their gen- 
eral use is much less common than formerly. As in the case of a 
bill of exchange or of a bill of lading, the original and duplicate are 
so marked, with the notation “ either being accomplished, the other 
to stand void”; they also bear the facsimile signature of the in- 
surer, thus emphasizing their effective nature as contrasted with 
the record copies kept by the insured and the insurer. 

The completed certificate is not valid unless countersigned. 
This may be done by the insurer. In the case of large shippers, 
however, the certificates usually are countersigned by some officer 





19 Typical forms may be seen by reference to HuEBNER, MARINE INSURANCE 
(1922) 235; WINTER, MARINE INSURANCE (2d ed. 1929) 57. 
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of the insured designated for the purpose and acting under author- 
ity from the insurer.” In such cases the signature of the counter- 
signing officer is filed with the insurer, and with the appropriate 
foreign representatives of the insurer. 

The ultimate disposition of the original or duplicate certificate 
varies with the requirements of the particular case. They may be 
held by the insured.” We already have noted, however, that ma- 
rine insurance certificates were designed primarily to facilitate ‘ 
the financing of commercial transactions involving international 
sales and shipments. Ordinarily, therefore, the certificate is in- 
dorsed by the shipper and sent with the bill of exchange, the bill 
of lading, and the invoice covering the consignment, to the bank 
which is to finance the particular transaction. In the usual course 
it then proceeds either directly or by way of other banks to the 
hands of the consignee,” the buyer of the relative goods, still in 
company with the other representative documents. 

It is easy to visualize the completed certificate. Here is an in- 
strument issuing from the insurer and certifying that described 
goods of a designated valuation shipped by a named vessel have 
been insured under a certain policy; an instrument agreeing that 
losses are to be payable to order; and an instrument purporting 
to convey to the holder privileges even beyond those of the origi- 
nal insured. Plainly this is a document radically different from 
any previously known to marine insurance. In part it performs 
the function of the declaration always required of the insured un- 
der a floating policy; the copy retained by the insurer fully an- 
swers the purpose of such declaration. The effective copy of the 
certificate, however, goes much farther, for if its avowed purpose 
can be fulfilled it partakes of negotiability and “ the insured is 
enabled, as occasion requires, to draw against his insurance ac- 
count in much the same manner that checks are drawn against a 
bank account.” *° 


20 E.g., Royster Guano Co. v. Globe & Rutgers Fire Ins. Co., 252 N. Y. 75, 168 
N. E. 834 (1929). 

21 F.g., St. Paul Fire & Marine Ins. Co. v. Pure Oil Co., 58 F.(2d) 393 (S. D. 
N. Y. 1932); Lipshitz v. New Zealand Ins. Co., 34 Ga. App. 825, 132 S. E. 131 
(1925). 

22 E.g., Kunglig Jarnvagsstyrelsen v. Dexter & Carpenter, 299 Fed. 991 (S. D. 
N. Y. 1924) ; Graham Bros. v. St. Paul Fire & Marine Ins. Co., 122 Misc. 581, 204 
N. Y. Supp. 551 (Sup. Ct. 1924). 28 HUEBNER, MARINE INSURANCE (1922) 39. 
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It has been remarked that the development of the marine in- 
surance certificate came during a period of rapid growth in the use 
of floating policies. As early as 1922 it was estimated that 90 per 
cent of all ocean cargo insurance was effected under such poli- 
cies.** Since this connotes the use of certificates to amounts run- 
ning to many millions of dollars annually, it becomes a matter of 
some importance to consider the legal operation and effect of these 
certificates in the hands of the various parties concerned. Is the 
marine insurance certificate legally capable of fulfilling the pur- 
pose for which it was designed? ‘To what extent have the courts 
recognized it as a new mercantile instrument of a negotiable char- 
acter? In order to determine this, two groups of cases must be 
studied: first, those involving the position of the original insured 
under the certificate; and secondly, those concerned with the 
certificate when in the hands of a subsequent holder. 

Questions of the first sort may arise between the insured and 
the insurer, or between the insured and a prospective holder. 
Since the certificate is issued to the insured for the primary pur- 
pose of being included with other documents used in financing his 
shipments, cases of the former type are likely to be rare; the in- 
sured ordinarily does not keep the certificate in his own possession, 
and his rights under it against the insurer accordingly do not come 
often into question. Two cases, however, have come before the 
courts, both in this country. The first was Lipshitz v. New Zea- 
land Ins. Co.” In that case the insurer had issued a certificate in 
the usual form “ under policy No. 7”, covering a shipment of rags 
by the insured from Riga to Philadelphia. The insured brought 
an action on the insurance contract for damage to the rags by 
wetting, incorporating a copy of the certificate, and alleging that 
“ said cargo certificate is a contract of marine insurance between 
petitioner and defendant, insuring petitioner against perils of the 
sea, and was so intended and understood by petitioner and de- 
fendant.” The insurer in its answer denied liability, and claimed 
that policy No. 7, referred to in the certificate, must be considered 
as part of a contract of insurance; by one of the terms of policy 
No. 7 the insurer was excepted from liability for damage of the 





24 See HuEBNER, MARINE INSURANCE (1922) 37; 1 ARNOULD, op. cit. supra note 
4, § 186. 
25 34 Ga. App. 825, 132 S. E. 131 (1925). 
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character suffered. A directed verdict for the insurer was sus- 
tained. In concluding that policy No. 7 was part of the insurance 
contract the court was influenced almost entirely by the cases 
of Underwriters’ Agency v. Sutherlin,®® and Imperial Shale Brick 

Co. v. Jewett,”” in both of which the so-called certificates were 
merely certifying letters which did not purport to take the place 

of the policies, but on the contrary stated expressly that they were 

issued subject to the terms and conditions of the policies. The 

peculiar features of the actual certificate in the case accordingly 

were disregarded and not discussed. 

The second case was New York & Oriental S. S. Co. v. Auto- 
mobile Ins. Co.** The insured brought an action against the in- 
surer on a certificate for loss of freight through jettison of cargo. 
The policy under which the certificate had been issued provided 
that any action to recover a claim must be brought within one year 
from the time of loss, but this condition was not repeated on the 
certificate. The limitation was pleaded as a defense to the ac- 
tion, and a judgment dismissing the complaint on the merits was 
affirmed. To the contention that the certificate evidenced the 
entire contract and that in any event the policy could not be re- 
ferred to for the purpose of defeating the certificate, the court 
answered: “‘ We see no principle by which the selective process is 
to be guided, except to adopt all provisions of the policy which are 
appropriate to freight insurance and not expressly or impliedly 
excluded by the terms of the certificate.” °° The possibility that 
a different result might have been reached had the certificate been 
in the hands of a subsequent holder is hinted at in the statement 
that it is “certainly much easier to make an estoppel out of the - 
language of the certificate in the hands of such a holder than in 
the hands of the original insured.” *° 





26 46 Ga. 652 (1872). 
27 169 N. Y. 143, 62 N. E. 167 (1901). 

°8 37 F.(2d) 461 (C. C. A. 2d, 1930) ; cf. (1930) 30 Cor. L. REv. 890. 

29 37 F.(2d) at 463. 

80 Td. at 464. The decision was cited with approval in St. Paul Fire & Marine 
Ins. Co. v. Pure Oil Co., 58 F.(2d) 393 (S. D. N. Y. 1932), where the insurer 
claimed to recover from the insured part of the losses paid, on the ground that the 
inclusion of a valuation clause in the certificate did not make the contract a valued 
one. The exact nature of the certificate does not appear from the statement of 
the case. 
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There is little reason to quarrel with the results arrived at in 
these two decisions. From any point of view it seems just that the 
original insured who claims under a certificate should be bound 
also by the terms of the policy under which the certificate was 
issued. It is a document of which the insured is fully aware, with 
which he has had ample opportunity for familiarity, and moreover 
it embodies the original contract between him and the insurer. 
There is no hardship here, no collision with commercial usage. 

The process by which the result was reached in the Lipshitz 
case, however, is not satisfactory. The court failed completely 
to distinguish between the modern certificate and the older certi- 
fying letter, and its entire decision is therefore grounded on cases 
which are not pertinent. The reasoning in New York & Oriental 
S.S. Co. v. Automobile Ins. Co. is more convincing; while holding 
that the insured should be bound by the terms of the original 
policy, the court plainly grasped the implications of the certificate 
sufficiently to feel that a subsequent holder might be in a different 
situation. In neither case, however, are the significant features 
of the certificate considered. In the latter case no attempt was 
made to draw any analogy from corresponding types of commer- 
cial instruments, and in the former the only analogy educed was 
faulty. 

If such an analogy were to be sought, it would seem that it might 
be found easily in the case of a bill of lading issued under a char- 
ter party. The shipowner may be compared with the insurer, and 
the shipper who has chartered the vessel with the original insured. 
The charter party embodies the original contract between the par- 
ties in the one case,** the insurance policy in the other. The 
charter party represents the total amount of space at credit just 
as the policy represents the total insurance account, and against 
these credits the shipper draws bills of lading for particular ship- 
ments while the insured draws by means of certificates. The 
shipper prepares the bill of lading for signature in precisely the 
same way that the insured fills up the certificate. The resem- 
blance is more than merely superficial, for where the bill of lading 
is destined to circulate from hand to hand as the representative 





81 See ScruTTON, THE ELEMENTS OF MERCANTILE Law (1891) 97; see also the 
statement of Collins, M. R., in Temperley Steam Shipping Co. v. Smyth, [1905] 2 
K. B. 791, 802. 
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of the contract of carriage, the insurance certificate was designed 
by the “reasonable commercial men” who evolved it to afford 
negotiable evidence of the insurance. The functions of the two 
instruments are definitely parallel. 

To apply the analogy further is not difficult. It is well estab- 
lished that as between the shipowner and the shipper who has 
chartered the vessel the bill of lading does not constitute a new 
contract, but is governed by the charter party.** The charterer 
is bound by conditions of the charter party even though they may 
be omitted from the bill of lading.** In the event of inconsisten- 
cies the charter party ordinarily controls, unless the contradictory 
terms of the bill of lading clearly evince an agreement to vary the 
original contract.** The results arrived at in the two American 
cases cited may be reached equally well by a simple transfer of 
this proposition. As between the insurer and the original insured 
the original contract resides in the policy, and although this might 
be varied by express terms in the certificate, the mere omission 
from the latter of some of the provisions of the policy should not 
relieve the insured from their application. The reasoning in- 
volved has the merit of echoing the intention of the parties and of 
harmonizing with commercial practice. The certificate is not 





32 The Nordhvalen, 6 F.(2d) 883 (D. Md. 1925). See CArvEeR, CARRIAGE OF 
Goops By SEA (7th ed. 1925) § 151; ScRuTTON, CHARTER PARTIES AND BILLS OF 
LapInG (13th ed. 1931) 53. In Rodocanachi v. Milburn, 18 Q. B. D. 67, 79 (C. A. 
1886), Lopes, L. J., said: “I believe the law to be that, when there is a charter 
party, as between charterers and shipowners, the bill of lading operates prima facie 
as a mere receipt for the goods, and a document of title which may be negotiated, 
and by which the property is transferred, but does not operate as a new contract, 
or alter the contract contained in the charterparty.” In the same case Lindley, L. J., 
said: “It seems to me that the charterparty must be the governing instrument.” 
Id. at 78. 

83 The San Roman, L. R. 3 Adm. & Eccl. 583, 592 (1872). 

84 Rodocanachi v. Milburn, 18 Q. B. D. 67 (C. A. 1886) ; Pickernell v. Jauberry, 
3 F.& F. 217 (C. P. 1862) ; Caughey v. Gordon, 3 C. P. D. 419 (1878). “ But the 
parties to a charter may agree to vary it; and their agreement to vary may be ex- 
pressed in the bill of lading given to the charterer.” ScruTTon, op. cit. supra note 
32, at 54. “It is possible for the parties to modify their previous charter party 
contract by the bill of lading, but this will not be presumed.” Poor, CHARTER 
Parties AND OceaN Butts or Lapinc (2d ed. 1930) $25. Contrast this with the 
Statement of the court in St. Paul Fire & Marine Ins. Co. v. Pure Oil Co., 58 
F.(2d) 393, 395 (S. D. N. Y. 1932), that in “any feature wherein the two are in 
conflict, the certificate, issued later, is deemed a modification of the blanket policy 
and is controlling.” 











248 HARVARD LAW REVIEW [Vol. 49 


issued to the insured as a substitute in his hands for the original 
contract, but to enable him to facilitate the financing of his ship- 
ments by transferring the certificate to subsequent holders as 
negotiable evidence of the insurance. This is made manifest by 
the phraseology of the certificate itself, which draws a clear dis- 
tinction between the “ original policy holder” and the “ holder 
of this certificate ”, in whose hands the certificate purports to have 
virtue. Ordinarily the insured does not retain the certificate in 
his possession. If he does so, however, there is no reason why 
such retention should be supposed to alter his position under the 
original contract unless some such intention is expressed in the 
language of the certificate. 

So far as the original insured is concerned, it remains to con- 
sider his position with reference to a prospective holder. A cer- 
tificate is issued to the insured in the usual course. The relative 
goods are the subject of a c.i.f. sale to a purchaser abroad. In 
accordance with the purpose for which the certificate was designed 
the insured includes it with the other documents which he sends 
to the bank financing his shipment. For this purpose the certifi- 
cate purports to represent and take the place of the policy. May 
the insured therefore insist that his inclusion of the certificate is 
an adequate tender and that the bank or the buyer of his goods 
must accept it instead of the policy? Or may the prospective 
holder decline to receive the certificate and demand a policy? 
That the use of certificates in this way was common commercial 
practice by 1920 not only in the United States but in England is 
indicated by a remark of Bailhache, J., in Wilson, Holgate & Co. 
v. Belgian Grain and Produce Co.* “ It must be borne in mind ”, 
he said, “that in dealing with certificates of insurance, I am not 
referring to American certificates of insurance which stand on a 
different footing and are equivalent to policies, being accepted in 
this country as policies.” *° 

The first case to raise the question of the right of the insured to 
insist on acceptance of the certificate came before the English 
courts in 1921.°° In Diamond Alkali Export Corp. v. Bourgeois * 





85 [1920] 2 K. B. 1. 86 Id. at 7. 

87 Although a certificate was present in the earlier case of Burstall & Co. v. 
Grimsdale, 11 Com. Cas. 280 (C. A. 1906), the contract of sale there specifically 
gave the seller the right to tender it in place of the policy. 

88 [1921] 3 K. B. 443. 
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a New York corporation agreed to sell 50 tons of soda ash, c.i.f. 
Gothenburg, cash against documents under confirmed banker’s 
credit at London. The buyer rejected the documents when ten- 
dered, on the ground, among others, that a proper policy of insur- 
ance was not included, but only a document described as a certifi- 
cate of insurance. The certificate in the case reproduced some of 
the terms of the policy, and incorporated others by reference. 
The buyer’s position was sustained. McCardie, J., duly noted the 
observation made the preceding year by Bailhache, J., but held 
nevertheless that a policy of insurance was an essential document 
under a c.i.f. contract,®® and that the certificate in question was 
neither a policy nor equivalent to a policy. In the course of his 
opinion, he said: 


“ T feel that a certificate of insurance falls within a legal classification, 
if any, different to that of a policy of insurance. The latter is a well- 
known document with clearly defined features. It comes within definite, 
established and statutory legal rights. A certificate, however, is an am- 
biguous thing; it is unclassified and undefined by law; it is not even 
mentioned in Arnould on Marine Insurance. No rules have been laid 
down upon it.” 4° 


After stating that he believed the Marine Insurance Act, 1906,” 
applied only to actual policies, and that it consequently was doubt- 
ful whether a certificate could be transferred by indorsement or 
was admissible as evidence of a contract of marine insurance, he 
concluded that “ In my humble view a document of insurance is 
not a good tender in England under an ordinary c.i.f. contract un- 
less it be an actual policy and unless it falls within the provisions 
of the Marine Insurance Act, 1906, as to assignment and other- 
wise.” 4? 

The decision in the Diamond Alkali Export case was cited with 
approval by the Court of Appeal two years later in Donald H. 
Scott & Co. v. Barclays Bank.** There the defendant bank 





89 Treland v. Livingstone, L. R. 5 H. L. 395 (1872) ; Hickox v. Adams, 34 L. T. 
R. (n.s.) 404 (C. A. 1876); Groom v. Barber, [1915] 1 K. B. 316; Johnson v. 
Taylor Bros. & Co., [1920] A. C. 144, rev’g on other grounds 89 L. J. K. B. (N-s.) 
227 (1920). 

40 [1921] 3 K. B. at 456. 42 [1921] 3 K. B. at 457. 

41 6 Epw. VII, c. 41. 43 [1923] 2 K. B. 1. 
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agreed under the terms of a letter of credit to honor the seller’s 
draft in connection with a c.i.f. sale of ship-plates, provided the 
draft was accompanied by an approved insurance policy. In 
place of a policy the seller tendered a certificate in the same form 
as that in the previous case, and the bank refused to honor the 
draft. In an action by the seller against the bank it was held that 
the certificate was not an approved insurance policy within the 
meaning of the letter of credit. An approved policy, said Atkin, 
L. J., “ means a policy to which no reasonable objection can be 
made by reasonable commercial men. One may very reasonably 
object to a document which comes masquerading as a policy of 
insurance, that on closer inspection it does not really purport to 
be a policy at all but only a certificate that a policy has been is- 
sued.” ** “A certificate in this form,” said Scrutton, L. J., 
“which does not state the terms of insurance so that they can all 
be seen by the person to whom it is tendered is not an approved 
policy.” *° 

This question did not come before the American courts until 
1924, when it was squarely presented in Kunglig Jarnvagsstyrel- 
sen v. Dexter & Carpenter.*® In that case there was a contract 
for the purchase of coal c.i.f. Malmo, and a tender under the 
contract of a certificate containing some of the terms of the policy, 
but less complete in that respect than the certificates in the two 
English cases. This certificate was accepted by the buyer’s bank; 
the buyer, however, claimed that the tender was a breach of the 
promise to deliver insurance implied in a c.i.f. contract, and de- 
clared that the contract called for the delivery of “insurance 
policies”. The seller in his plea set forth the contract as specify- 
ing merely a price of “ $31.50 per gross ton c.i.f. Malmo”, and 
alleged a universal custom in the United States to use certificates. 
The buyer demurred. The Circuit Court of Appeals for the 
Second Circuit held that the tender was good, distinguishing 
Donald H. Scott & Co. v. Barclay’s Bank in that there an ap- 
proved policy was expressly called for by the contract. As to the 
objection that such a usage compelled the buyer to take insurance 
without seeing the full terms, the court said: 





44 [1932] 2 K. B. at 17. 46 209 Fed. 991 (S. D. N. Y. 1924). 
45 Td, at 15. 
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“ The certificate at bar contains some of the terms of the policy actu- 
ally underwritten, and for the balance refers to ‘ English law and cus- 
toms.’ Now it is quite true that such a reference leaves much uncertain, 
but can any one say that it is less certain than the permissible latitude in 
the provisions of a policy which the seller might tender and the buyer 
must accept? ” 47 


The opinion was expressed further that the term “ insurance ”’, as 
used in a c.i.f. contract, did not mean necessarily a “ policy of 
insurance ”’, and that the alleged usage therefore did not contra- 
dict the language of the contract. This decision was followed in 
Johnson & Higgins v. Charles F. Garrigues Co.,** where it was 
held that in the absence of a specific agreement to supply an actual 
policy of insurance, the tender of a certificate was sufficient under 
a c.i.f. contract. 

The contradictory conclusions reached by the English and 
American courts are accounted for primarily by the divergent in- 
terpretations placed on the word “ insurance ”’ as used in a c.i.f. 
contract. The English court was sure that the expression con- 
noted an actual policy of insurance; the American court was 
equally convinced that it did not. The latter view appears prefer- 
able. At the time that Jreland v. Livingstone *° was decided, ma- 
rine insurance certificates were unheard of; the only effective 
document that possibly could be within the contemplation of the 
parties was the policy itself. It was entirely natural, therefore, 
for a court to use “ policy of insurance” as expressing the in- 
tended meaning of the term “insurance”. It was equally natural 
for courts in later cases to echo the words without much thought 
of the consequences. It is, however, neither natural nor logical 
to cull these words from cases which did not and could not in- 
volve any other document, and to apply them blindly in cases 
concerned with a document purporting to be just as effective as 
the policy. There is a suggestion of this thought in Malmberg v. 
H. J. Evans & Co.,”° where the question was in regard to a 





47 Td. at 994. 

48 22 F.(2d) 454 (S. D. N. Y. 1927). It is of interest to note that a similar 
result was reached in Costalas Fréres c. Anglo Egyptian Bank (1923), before the 
Tribunal Mixte de Commerce d’Alexandrie, reported in 2 REvvE pe Drorr Mari- 
TIME COMPARE (1923) 301. 

49 L. R. 5 H. L. 395 (1872). 50 30 Com. Cas. 107 (C. A. 1924). 
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Swedish document somewhat resembling the certificate in form 
and purporting to be a policy. In that case Scrutton, L. J., said: 


“ One of the features of a sale c.i.f. is that, in the absence of special 
terms, the seller claims payment against presentation of shipping docu- 
ments. When that form of contract was defined in the Law Courts, 
there was no doubt what by mercantile usage were the documents 
meant; a bill of lading, as a bill of lading was then understood, and a 
policy of insurance as a policy was then understood.” ** 


Again in Groom v. Barber the thought was expressed that what 
the contract contemplated was the delivery to the buyer of such 
documents as would enable him to obtain delivery of the goods 
or to recover their value in the event of loss. From such expres- 
sions it is not difficult to come to the conclusion that there is 
nothing about the requirement for insurance in a c.i.f. contract 
that should make an actual policy in the old recognized form 
mandatory. What the parties to a c.i.f. contract contemplate is 
the transfer to the buyer of some effective document of insurance 
affording adequate cover in case of loss, and it is doubtful indeed 
if they contemplate more than that. The question therefore 
should be, not whether the certificate of insurance is an actual 
policy, but whether it is a document of the intended nature, to be 
regarded as the equivalent of the policy within the meaning of 
the contract. “ It might possibly have been said ”, said Bankes, 
L. J., in the Malmberg case, “ that what the parties were contract- 
ing about when they referred to shipping documents was this 
particular form of document.” ”* 

On this point, proof of mercantile usage ordinarily should be 
controlling, and was so held in Kunglig Jarnvagsstyrelsen v. Dex- 
ter & Carpenter.** In view of the flat insistence of the court on the 
necessity for an “‘ actual policy ”, however, it is doubtful whether 
such proof would have affected the result in the Diamond Alkali 
Export case.” That the question caused some speculation in the 
mind of McCardie, J., nevertheless is indicated by remarks near 





51 30 Com. Cas. at 112 (italics supplied). 

52 [1915] 1 K. B. 316. 

53 30 Com. Cas. at 110. 

54 299 Fed. g91 (S. D. N. Y. 1924), cited note 46, supra. 

55 Diamond Alkali Export Corp. v. Bourgeois, [1921] 3 K. B. 443, cited note 38, 
supra. 
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the close of his opinion. ‘“ There is no finding or evidence before 
me ”’, he said, “ of any custom or general usage which modifies 
the long and clearly established legal rights of a buyer under a 
c.i.f. contract. If any such custom or usage be asserted then the 
point can be dealt with in some future action in the Commercial 
Court.” °° And in Malmberg v. H. J. Evans & Co., Scrutton, 
L. J., said: “. . . in the absence of some evidence of usage or 
course of business, or waiver, or estoppel, this document . . . is 
not a good tender as a policy under ac.i.f. contract.” °’ The in- 
ference is clear that proof of usage might make it a good tender. 

In this connection it would appear to be immaterial whether the 
certificate is in the older form, referring to the policy for many of 
the terms and conditions, or whether it is of the present type, 
reproducing such terms and conditions more fully. If the cer- 
tificate is the kind of document the parties had in mind in entering 
into a c.i.f. contract, and if this intention is evidenced by com- 
mercial usage, the mere fact that some of the terms are obtainable 
only by reference to a definitely described and existing instru- 
ment does not evoke such uncertainty as to make the custom un- 
reasonable. 

We come next to the second main group of cases to be con- 
sidered, concerned with the position of a subsequent holder under 
the certificate. The certificate has been transferred by the origi- 
nal policyholder in the way already described, and either directly 
or indirectly has come into the hands of a later owner of the 
relative goods. A loss occurs. If the language of the certificate 
itself is to be believed, the holder has acquired through it all the 
rights of the original insured and is the possessor of an instrument 
smacking of negotiability. May he then invoke these rights under 
the certificate as on an independent contract? Is his position that 
of the holder in due course of negotiable paper, or, in spite of 
the phrasing of the certificate, is he still an assignee against whom 
all defenses good against the original insured may be raised? The 
decisions are conflicting. 

In the first case of the kind to arise, Aetna Ins. Co. v. Willys- 
Overland, Inc.,** the independent rights of the holder found strong 





56 Jd. at 458. 
57 30 Com. Cas. at 113. 
58 288 Fed. 912 (N. D. Ohio 1922). 
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support. In that case the insured, a shipper of motor cars under 
an open policy, issued certificates against particular shipments by 
authority of the insurer. These certificates apparently referred 
in part to the terms and conditions of the policy, and in part con- 
tained clauses independent of the policy. In issuing certificates 
the insured was required by the terms of the original policy as 
well as by custom to insert the name of the carrying vessel, but 
neglected to do so in the case of a shipment from the Pacific coast 
to Asia. The ship was lost, and the consignee, into whose hands 
the certificate in this form had come, was paid in full by the in- 
surer. The present action was brought by the insurer against the 
insured to recover the amount paid in excess of $50,000, on the 
ground that if the vessel had been known, the insurer would have 
reinsured to that extent. The insured demurred, claiming that the 
certificate holder could acquire no greater rights than the origina! 
insured, and that the insurer’s contention should have been set 
up against the consignee as a defense pro tanto against the claims. 
In overruling the demurrer, the court said: 





















“. . . a certificate issued and countersigned pursuant to the authority 
conferred . . . becomes a new and independent contract between the 
insurance company and the certificate holder, and a new contract is 
thereby engendered which controls the rights as between them. The 
certificate holder does not become an assignee of the original policy of 
insurance nor a mere appointee under that policy to collect the insurance 
in case of loss. He is not a person claiming title through the defendant 
as the original insured under the original policy. His contract is none 
the less an independent one with the insurance company, although it 
may be necessary to examine both the certificate and the original policy 
in order to ascertain the terms of that independent contract.” °° 















Here was distinct intimation that the rights of the certificate 
holder sprang from the instrument itself and were not derived 
from the original insured; that the holder accordingly was not 
subject to personal defenses arising out of the insured’s neglect. 

Seven years later the cause of the holder received added recog- 
nition from the House of Lords, this time in regard to the question 














59 288 Fed. at 915. The query well might be made whether, by analogy to 
negotiable paper generally, the holder in this case was a holder in due course; in 
receiving a certificate minus the name of the carrying vessel he was taking an instru- 
ment neither complete nor regular on its face. 
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of his being bound by conditions of the policy that did not appear 
in the certificate. In Phoenix Ins. Co. v. De Monchy,® a certifi- 
cate was issued under a floating policy against a shipment of tur- 
pentine from Jacksonville to Rotterdam in pursuance of a c.i.f. 
sale. The certificate was transferred by the original insured to the 
consignee. The consignee claimed under the certificate for short 
delivery, and the insurer pleaded a one-year limitation clause con- 
tained in the policy but not mentioned in the certificate. Judg- 
ment for the plaintiff was affirmed in the Court of Appeal, and an 
appeal from the order of that court was dismissed by the House 
of Lords. It is in the first place significant to note that the right 
of the plaintiff to claim under the certificate as on the contract of 
insurance is accepted without question. “The certificate is 
clearly contractual ”’, said Lord Sumner.* “TI think ”, said Lord 
Atkin, “ that the contract of insurance to which the assignee be- 
comes a party is expressed in the certificate of insurance.” © This 
is a long advance from the doubts voiced in Diamond Alkali Ex- 
port Corp. v. Bourgeois ® as to the transferability of the certifi- 
cate and as to its employment as evidence of the insurance con- 
tract.°* But the real question was the effect of the limitation 
clause in the policy on the holder of the certificate. Said Lord 
Dunedin: 


“ The certificate is what I may call the determinative of the two in- 
struments. It is the certificate that clinches the bargain as to a particu- 
lar shipment and gives a premium. That is shown clearly enough by its 
own terms and by the clause that it represents and takes the place of the 
policy. It follows, I think, that all clauses of the policy which are essen- 
tial to the contract of marine insurance must be read into the certificate, 
but beyond that there is no necessity to go. The condition in question is 
a collateral stipulation imposing a condition precedent. It has nothing 
tq do with insurance particularly, but might be applied to any contract. 
Common sense and fairness revolt against the idea of this being enforced 
against the holder or indorsee of the certificate.” ® 

60 141 L. T.R. (ws.) 439 (H. L. 1929), aff’g 138 L.T.R. (n.s.) 703 (C. A. 1928). 

61 r41 L. T. R. (N.s.) at 443. 

62 Td. at 445. 

63 [1921] 3 K. B. 443, cited note 38, supra. 

64 The resolution of these doubts makes the decision in the earlier case the 
more unsatisfactory, for it would be a sad contradiction to deny the sufficiency of 
the tender on the one hand, while affirming on the other the sufficiency of the 
certificate to protect the holder. 65 141 L. T. R. (ws.) at 442. 
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In a concurring opinion Lord Atkin agreed that the clause did not 
bind the certificate holder. Referring to the language of the cer- 
tificate, “‘ The words are not apt ”’, he said, “ to impose upon the 
certificate holder, not a right, but an obligation affecting only a 
limitation of time within which the rights so given are to be 
enforced.” °° 

From these cases the idea emerges clearly that the certificate 
constitutes the contract of marine insurance between the insurer 
and a subsequent holder, and that this is none the less true al- 
though reference to the policy may be necessary to determine some 
of the terms of that contract. From the American case comes 
the corollary that the holder in consequence is free from personal 
defenses available against the original insured; from the English 
case, the decided opinion that the holder is not bound by condi- 
tions of the policy omitted from the certificate and which are 
merely collateral. 

In two later cases, however, the courts of New York have dealt 
less gently with the certificate holder. In the first of these, 
Royster Guano Co. v. Globe & Rutgers Fire Ins. Co., a barge 
owner insured under an open policy all property transported by 
his barges, issuing certificates against particular shipments under 
authority from the insurer. A shipment of phosphate rock by the 
insured’s barges was lost in a storm on Lake Erie, and the owner 
brought an action on the certificate which had come into his hands. 
The insurer disclaimed liability on the ground that the open policy 
contained the provision “ trips to be approved by Surveyor Weis- 
beck ”, and that the particular trip had not been approved. A 
judgment for the defendant was affirmed.* This decision was 





66 141 L. T. R. (N.s.) at 446. In Graham Bros. v. St. Paul Fire & Marine Ips. 
Co., 122 Misc. 581, 204 N. Y. Supp. 551 (Sup. Ct. 1924), involving a similar limita- 
tion clause, judgment was given for the plaintiff certificate holder on the ground that 
the conduct of the insurer in prolonging negotiations for settlement without men- 
tion of the clause amounted to a waiver of any right to insist on its terms. The 
court also stated, however, that “a due regard for the holder’s rights would re- 
quire that this limitation be brought to its attention by a proper reference thereto 
in the certificate itself.’ Id. at 585, 204 N. Y. Supp. at 552. 

87 252 N. Y. 75, 168 N. E. 834 (1929). 

68 “ Much might be said”, the court observed, “in favor of the claim that 
these certificates as to the owners of the cargo constituted the insurance agreement 
or contract with the insurance company free of any of the conditions or terms 
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followed the next year in Hart v. Automobile Ins. Co.,° where the 
issue was essentially similar to that in the De Monchy case.” A 
certificate was issued on a shipment of merchandise from New 
York to Calcutta under a floating policy containing a one-year 
limitation clause. Part of the merchandise was stolen at sea, and 
after the expiration of more than a year the consignee brought an 
action as holder of the certificate. The insurer pleaded the limi- 
tation clause in the policy as a defense, and there was a directed 
verdict for the defendant. The certificate, said the court, “ does 
not constitute a separate and independent contract of insurance 
between the insurer and the holder of the certificate, but is rather 
in the nature of an assignment, pro tanto, by the holder of the 
policy of his rights thereunder impressed with whatever limita- 
tions may exist, except ‘ any liability for unpaid premiums.’ ” ™ 

In both cases there is evident a tendency to confuse the certifi- 
cate with a mere certifying letter. In both, too, there is a plain 
disposition to take no distinction between the original insured and 
a subsequent holder of the certificate. The real purpose behind 
the issue of the certificate therefore receives scant attention, and 
the possibility of negotiability is completely ignored. Both in rea- 
soning and in conformity to mercantile usage the two earlier cases 
seem vastly preferable. 





contained in the original or open policy. ... The words of the policy and the 
rider, however, will not stand this strain; such a construction becomes too atten- 
uated. The insurer and the insured at the inception of the risk intended all the 
attached papers to be read together. Only after loss does the hope arise that the 
certificate may stand by itself. We must consider the conditions of the open policy 
as part of the certificates issued on the cargo, except as inconsistent therewith.” 
Id. at 78, 79, 168 N. E. at 835. 

69 246 N. Y. Supp. 586 (Sup. Ct. 1930). 

70 Phoenix Ins. Co. v. De Monchy, 141 L. T. R. (N.s.) 439 (H. L. 1929), cited 
note 60, supra. 

71 246 N. Y. Supp. at 587. In Koskas v. Standard Marine Ins. Co., Ltd., 137 
L. T. R. (w.s.) 165 (H. L. 1927), a shipment of leather from New York to Tunis 
was insured under an open policy, and the certificate came into the hands of a sub- 
purchaser from the consignee. A clause in the policy stated that loss should be 
reported to Lloyd’s agent, and in an action under the certificate the insurer claimed 
that this had not been done. An appeal from a judgment for the plaintiff was 
dismissed on the ground that it was not clear in any event that the clause in the 
policy was intended as a condition precedent. See also Ditta Noceti c. Ditta Schiavo 
et Societa d’assicurazioni Liguria, a case from the Cour de Cassation de Turin, 
reported in 5 REvUE DE Drorr Maritmme Compare (1923) 444, in which it was held 
that a certificate gave no rights to a subsequent holder as against the insurer. 
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Just as in cases involving the original insured, however, it would 
seem that here again the analogy of the bill of lading issued under 
a charter party might be invoked to advantage.” The importance 
of the bill of lading as a document of title requires that it should 
pass freely from hand to hand in the ordinary operations of com- 
merce without imposing upon the holder liabilities or obligations 
of which he cannot be aware. It often happens that a bill of lading 
issued in connection with a charter party is transferred by the 
charterer and comes into the hands of a subsequent holder in due 
course. As between such holder and the shipowner the bill of 
lading rather than the charter party constitutes the contract of 
carriage.”* The holder accordingly is not bound by any provisions 
of the charter party that do not appear in the bill of lading,” 
unless they are incorporated by reference,” and in such cases the 
reference must be clear and unequivocal.”® 

The marine insurance certificate affords a close parallel. Where 
the bill of lading facilitates the transfer from holder to holder of 
the contract of carriage, so the certificate is designed to aid the 
operations of commerce by making possible a corresponding 
transfer of the contract of insurance, and freedom of circulation 
without the attachment of extraneous obligations is fully as im- 





72 This was recognized as a “ useful analogy ” by Lord Atkin in Phoenix Ins. 
Co. v. De Monchy, 141 L. T. R. (N.s.) 439, 445 (H. L. 1929). 

73 The Boskenna Bay, 22 Fed. 662 (S. D. N. Y. 1884); Chappel v. Comfort, 
1o C. B. (N.s.) 802 (1861); Fry v. Mercantile Bank of India, L. R. 1 C. P. 689 
(1866) ; Turner v. Haji Goolam, [1904] A. C. 826 (P.C.). 

74 Dayton v. Parke, 142 N. Y. 391, 37 N. E. 642 (1894) ; Smith v. Sieveking, 
4 E. & B. 945 (Ex. 1855); Gilkison v. Middleton, 2 C. B. (Ns.) 134 (1857); 
Vergottis v. Robinson, David & Co., 31 LI. L. R. 23 (K. B. 1928). 

75 Crossman v. Burrill, 179 U. S. 100 (1900); Gilbert Transp. Co. v. Borden, 
170 Fed. 706 (C. C. A. 1st, 1909); Serraino v. Campbell, [1891] 1 Q. B. 183 
(C. A.); East Yorkshire S. S. Co. v. Hancock, 5 Com. Cas. 266 (1900). 

76 Thus the expression “ freight and all other conditions as per charter” does 
not incorporate an arbitration clause. Thomas v. Portsea S. S. Co., [1912] A. C. 1. 
Nor does it incorporate exception clauses. Russell v. Niemann, 17 C. B. (N.s.) 163 
(1864). And even very wide words will not incorporate conditions not to be 
performed by the holder. Vergottis v. Robinson, David & Co., 31 Ll. L. R. 23 
(K. B. 1928). See also The Querini Stamphalia, 19 Fed. 123 (S. D. N. Y. 1883); 
The Titania, 131 Fed. 229 (C. C. A. 2d, 1904). Knowledge of the terms of the 
charter, of course, may affect the holder’s position, for in such an event he might 
not be a holder in due course. The Albert F. Paul, 1 F.(2d) 16 (C. C. A. 2d, 1924); 
The Draupner, [1910] A. C. 450. 


1935] MARINE INSURANCE CERTIFICATES 259 


portant in the one case as in the other. By an application of this 
analogy the marine insurance certificate issued under a floating 
policy may be made to fall within certain well defined rules, and 
the answer may be found to a question that perplexed the courts 
both in Aetna Ins. Co. v. Willys-Overland, Inc.,"" and in Phoenix 
Ins. Co. v. De Monchy: ™ namely, to what extent is the contract 
of insurance to be found in the certificate and to what extent in 
the original policy? As between a subsequent holder and the in- 
surer, the certificate is the contract, and the holder accordingly is 
not bound by the terms and conditions of the policy unless they 
appear in the certificate or are incorporated in it by reference; 
and in order to make such incorporation effective, the reference 
must be explicit. In the event of inconsistencies the certificate, as 
the actual contract, is the controlling instrument. 

A possible solution of Lord Sumner’s problem, “ What is the test 
of the selective process? ” ” is thus presented. General clauses 
appropriate to any contract of marine insurance may be incor- 
porated by general reference; special clauses by specific refer- 
ence; but in no case would collateral terms or conditions, or pro- 
visions peculiarly appropriate to the original insured personally, 
be incorporated without clearly expressed intent to that effect in 
the certificate.*° 

It is apparent that no general rules in regard to marine insur- 
ance certificates can be laid down which will reconcile and corre- 
late the various cases that have been examined. The results 
reached have been too different, the opinions too conflicting. We 
have read, for example, that the certificate is a complete con- 
tract; ** that it is not a complete contract; ** that it is not a con- 





77 288 Fed. 912 (N. D. Ohio, 1922), cited note 58, supra. 

78 141 L. T.R. (n.s.) 439 (H. L. 1929), cited note 60, supra. 

79 Phoenix Ins. Co. v. De Monchy, 141 L. T. R. (N.S.) 439, 444 (H. L. 1929). 

80 A question may be raised as to the effect of an inconsistent certificate under 
a policy forbidding the issue of certificates varying the terms and conditions of the 
Policy; presumably knowledge on the part of the holder should be controlling in 
such a case. Cf. The Draupner, [1909] P. 219 (C. A.), rev’d, [1910] A. C. 450; Har- 
rison v. Huddersfield S. S. Co., 19 T. L. R. 386 (K. B. 1903). 

81 Aetna Ins. Co. v. Willys-Overland, Inc., 288 Fed. 912 (N. D. Ohio 1922), 
cited note 58, supra. 

82 New York & Oriental S. S. Co. v. Automobile Ins. Co., 37 F.(2d) 461 (C. C. 
A. 2d, 1930), cited note 28, supra. 
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tract at all, but a partial assignment of the policy.** We have 
£ heard it said that the holder of the certificate derives no enforce- 
able rights under it; ** that he acquires rights, but not obliga- 
tions; * and that he is dependent on waiver ** or estoppel *’ to 
maintain his position. Even after making due allowance for the 
peculiar facts of particular cases, it is difficult under such circum- 
stances to offer a convincing summary. In analyzing the cases, 
however, an attempt has been made to suggest certain conclusions, 
conformable alike to legal reasoning and commercial usage, and 
these conclusions may be summarized, with a full realization that 
they do not explain all the cases, nor indeed necessarily represent 
the weight of authority, but in the hope that they may serve as a 
basis for further discussion, and that perhaps, by appending legal 
parallels to certain customs of merchants, they may indicate the 
trend that the law may take. 

1. As between the original insured and the insurer the contract 
of insurance is contained in the policy. The insured accordingly 
is subject to all the terms and conditions of the policy, and the 
omission of any of them from the certificate does not relieve him, 
although the certificate, as the later instrument, may vary the 
original contract by express words to that effect. This view is in 
accord with mercantile usage, is in substantial agreement with the 
results of such cases as have arisen on the point, and may be sup- 
ported further on the analogy of the bill of lading issued under a 
charter party. 

2. As between the original insured and a prospective holder, if 
the parties, as evidenced by usage or otherwise, were contracting 
with such a document in mind, the certificate is a good tender 
under an ordinary c.i.f. contract. Although denied in earlier cases 
in England and in this country, this position is reinforced by the 





































88 Hart v. Automobile Ins. Co., 246 N. Y. Supp. 586 (Sup. Ct. 1930), cited 
note 69, supra. 

84 Diamond Alkali Export Corp. v. Bourgeois, [1921] 3 K. B. 443, cited note 
38, supra. 

85 Phoenix Ins. Co. v. De Monchy, 141 L. T. R. (N.s.) 439 (1929), cited note 
60, supra. 
86 Graham Bros. v. St. Paul Fire & Marine Ins. Co., 122 Misc. 581, 204 N. Y. 


Supp. 551 (Sup. Ct. 1924), cited note 66, supra. 
87 Scrutton, L. J., in Malmberg v. H. J. Evans & Co., 30 Com. Cas. 107 (C. A. 


1924), cited note 50, supra. 
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decision of the House of Lords in Phoenix Ins. Co. v. De Monchy,** 
recognizing the transferability of the certificate and the right of 
the holder to claim under it; for if the certificate is effective to 
fulfil its intended purpose in the hands of a holder, there seems no 
adequate reason to deny the sufficiency of its tender. 

3. As between a subsequent holder in due course and the in- 
surer, the certificate embodies the contract of insurance, and car- 
ries with it all rights of suit in the holder’s own name. The holder 
is not bound by terms and conditions of the policy not appearing 
in the certificate unless they are incorporated by express reference, 
and in the event of inconsistencies the certificate is the controlling 
document. Cases involving these questions are in conflict. The 
view thus expressed, however, agrees with the results reached in 
cases both in this country and in England, is in accord with the 
purpose behind the development of the certificate as an instru- 
ment of commerce, and again finds support in the analogy of the 
bill of lading issued under a charter party. 

Philip W. Thayer. 


Harvarp LAw ScHOOL. 





88 141 L. T. R. (N.s.) 439 (H. L. 1929), cited note 60, supra. 





HARVARD LAW REVIEW 


FEDERAL INCOME TAX: CAPITAL GAINS AND 
LOSSES * 


HE Revenue Act of 1934* prescribes an entirely new treat- 

ment for federal income tax purposes, of gains and losses 
realized from the sale or exchange of capital assets. The prin- 
cipal features of the new system are: 

(1) The deductibility of capital losses is severely limited. 
This feature affects all classes of taxpayers, corporations as well 
as individuals. 

(2) The amount of the gain or loss to be “ taken into account ” 
is, by the application of prescribed percentages, dependent upon 
the length of time the asset has been held. This feature does not 
affect corporations. 

(3) The final net income, in the computation of which capital 
gains and losses (the latter to a limited extent) are taken into 
account, is taxed at the prevailing normal and surtax rates.? This 
feature, allied with the second, does not affect corporations. 

The first and second of the foregoing features will be analyzed 
in the order stated. The third feature will be discussed in con- 
nection with the second. Following such analyses, the problem 
of taxing capital income will be discussed critically. 


I 


During 1929 and prior years when there was a considerable 
appreciation of capital assets, the Federal Government was con- 
tent to tax all such capital gains as it could and to allow freely 





* The writer is greatly indebted to Professor John M. Maguire of the Harvard 
Law School for valuable criticism and suggestions. 

1 48 Strat. 683 (1934), 26 U.S. C. §§ 1 et seg. (1935). 

2 The Revenue Acts from 1921 through 1932 gave taxpayers other than cor- 
porations an option to be taxed on capital net gains at a flat rate of 123%. See 1921 
Act, § 206, 42 STAT. 232; 1924 Act, § 208, 43 STAT. 262; 1926 Act, § 208, 44 STarT. 19; 
1928 Act, § 101, 45 Stat. 811; 1932 Act, § 101, 47 STAT. 191. See also 2 PAUL AND 
MERTENS, THE LAw OF FEDERAL INCOME TAXATION (1934) §§ 19.02 et seq. 
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the deduction of capital losses.* But in a period of declining 
prices, the Government has taken the position that, in general, a 
taxpayer must have capital gains in order to deduct capital losses. 
This new tendency was first indicated at the time the Revenue 
Act of 1932 was under consideration. The House bill provided 
that losses from sales or exchanges of stocks and bonds should 
be allowed (1) in the case of stocks and bonds owned for two 
years or less, only to the extent of gains from sales or exchanges 
of such securities, and (2) in the case of stocks and bonds owned 
for more than two years, only to the extent of gains from sales 
or exchanges of securities owned for that longer period of time.‘ 
In the enacted 1932 law, the loss limitation was made applicable 
only in the case of losses from the sale or exchange of stocks and 
bonds owned for two years or less.° 

In the 1934 Act, losses from sales or exchanges of capital assets 
are allowable only to the extent of $2000 plus the gains from such 
sales or exchanges.® The provision to this effect is most severe, 





8 The Revenue Acts from 1924 through 1932, however, limited the tax reduction 
for losses sustained by taxpayers other than corporations on sales or exchanges of 
property owned for more than two years to a maximum of 124%. See 1924 Act, 
§ 208(c), 43 STAT. 263; 1926 Act, § 208(c), 44 Stat. 20; 1928 Act, § r01(b), 45 
Stat. 811; 1932 Act, §101(b), 47 Stat. 191. This limitation was, of course, cor- 
relative with the provisions taxing capital gains at the flat rate of 124%. See note 2, 
supra. 

4 H. R. 10,236, 72d Cong., rst Sess. (1932) §§ 23(r), (s). The House Ways and 
Means Committee, in recommending the adoption of these provisions, said: ‘“ Many 
taxpayers have been completely or partially eliminating from tax their income from 
salaries, dividends, rents, etc., by deducting therefrom losses sustained in the stock 
and bond markets, with serious effect upon the revenue. Your committee is of the 
opinion that some limitation ought to be placed on the allowance of such losses.” 
H. R. Rep. No. 708, 72d Cong., rst Sess., Ser. No. 9492 (1934) 12-13. 

5 See Revenue Act of 1932, § 23(r), 47 STAT. 183. The Senate Finance Commit- 
tee had opposed the more drastic provisions of the House bill, for the reason that 
“Your committee, while in general agreement with the purpose of the House bill, 
believes that the method adopted to carry out this purpose is somewhat too drastic 
in that it penalizes pure investment losses as well as mere speculative losses.” SEN. 
Rep. No. 665, 72d Cong., 1st Sess., Ser. No. 9488 (1932) 17. 

% “ Losses from sales or exchanges of capital assets shall be allowed only to the 
extent of $2,000 plus the gains from such sales or exchanges. If a bank or trust com- 
pany incorporated under the laws of the United States or of any State or Territory, 
a substantial part of whose business is the receipt of deposits, sells any bond, de- 
benture, note, or certificate or other evidence of indebtedness issued by any corpora- 
tion (including one issued by a government or political subdivision thereof), with 
interest coupons or in registered form, any loss resulting from such sale (except such 
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for it applies to all taxpayers, corporations as well as individuals 
and trusts,’ and to all classes of capital assets, real estate as well 
as stocks and bonds; the length of the period of ownership is not 
material in determining whether it shall be applied.® 

The limitation, like the percentage method hereinafter dis- 
cussed, applies only to losses from “ sales or exchanges ”. Conse- 
quently, a loss on account of worthlessness, as when a debt be- 
comes bad or stock becomes worthless, or where property is 
abandoned as without value, is deductible in full against the 
ordinary income.° 

In the case of any taxpayer, other than a corporation,”® who has 
realized a gain or incurred a loss from the sale or exchange of a 





portion of the loss as does not exceed the amount, if any, by which the adjusted 
basis of such instrument exceeds par or face value thereof) shall not be subject to 
the foregoing limitation and shall not be included in determining the applicability 
of such limitation to other losses.” Section 117(d), 48 Stat. 715 (1934), 26 U.S.C. 
§ ro1(d) (1935). The House bill [H. R. 7835, 73d Cong., 2d Sess. (1934) § 117(d)] 
contained no exceptions to the limitation that “losses from sales or exchanges of 
capital assets shall be allowed only to the extent of the gains from such sales or 
exchanges.” The Senate amendments confined the limitation to the excess of such 
losses over $2000 and added the exception in regard to banks and trust companies. 
In recommending these changes, the Senate Finance Committee said: “In the case 
of the general limitation provided in the House bill that capital losses should only be 
allowed to the extent of the capital gains, your committee recommends that $2,000 
of such excess of losses may be charged off from ordinary income. This protects the 
little taxpayer with little or no capital from being assessed a tax which he may be 
unable to pay. Your committee also recommends, in view of the necessary dealings 
of the banks and trust companies in bonds and other evidences of indebtedness of 
corporations and governments, that such banks and trust companies be permitted 
to deduct from ordinary income the loss resulting from the sale of such obligations 
in an amount not greater than the difference between the sale price and the par or 
face value.” Sen. Rep. No. 558, 73d Cong., 2d Sess., Ser. No. 9769 (1934) 12-13. 

7 See U. S. Treas. Reg. 86, Art. 117-2; also H. R. Rep. No. 704, 73d Cong., 2d 
Sess., Ser. No. 9775 (Committee on Ways and Means, 1934) 10, 31. 

8 See U.S. Treas. Reg. 86, Art. 117-1. 

® See U. S. Treas. Reg. 86, Arts. 23(e)-4, 23(k)-4. Cf. Burnet v. Harmel, 
287 U. S. 103 (1932), construing prior acts and holding that a cash bonus re- 
ceived by a lessor on execution of an oil and gas lease was taxable at the rate ap- 
plicable to ordinary income rather than at the rate applicable to capital gains, 
there being no “sale” in the technical sense or as that term is commonly under- 
stood. Cf. also I. T. 2149, IV-1 Cum. Bull. 36 (1925), holding that a loss on 
stock determined to be worthless in 1924 was not a capital loss on a “sale or ex- 
change ” under § 208 of the 1924 Act, but was an ordinary loss under § 214 of 
that Act. See 44 Star. 19, 26. 

10 The percentage method does not apply to corporations. See Revenue Act of 
1934, § 117(a), 48 Star. 714, 26 U. S. C. § 101(a) (1935). Corporations, however, 
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capital asset during the year, the first step in the process of arriv- 
ing at the ultimate amount of net income is to determine the 
amount of the capital gain or loss to be “ taken into account ”’. 
By Section 117(a) this figure is made to vary according to the 
length of time the asset has been held. Thus the percentage of 
the gain or loss recognized** from the sale or exchange, to be 
taken into account, is: 


“ r00 per centum if the capital asset has been held for not more than 
1 year; 80 per centum if the capital asset has been held for more than 1 
year but not for more than 2 years; 60 per centum if the capital asset 
has been held for more than 2 years but not for more than 5 years; 40 
per centum if the capital asset has been held for more than 5 years but 
not for more than 10 years; 30 per centum if the capital asset has been 
held for more than 10 years.” 1” 


The result of this “ percentage method ” is to lower progres- 
sively the effective rate of the tax on the gain as the period of 





are subject to the limitation on the deductibility of capital losses. See note 7, 
supra. 

11 Only the gain or loss “ recognized” under other provisions of the Act is 
subjected to any tax, a fortiori to the percentage treatment. Thus, if a taxpayer, 
pursuant to a plan of reorganization, exchanges a share of stock which cost him 
$100 for another share worth $110, and $20 in money, only $20 (and not $30) of 
gain is “ recognizable” under § 112(c), and the amount of the gain so recognized 
is the amount to which the percentages are applied for determining the amount of 
gain to be “taken into account” in computing the taxpayer’s net income. 

12 Revenue Act of 1934, § 117(a), 48 Stat. 714, 26 U. S. C. § 101(a) (1935). 
Congress and the Treasury have recognized for a number of years that capital in- 
come is different in character from ordinary income, and, therefore, a proper sub- 
ject for special tax treatment. The reasons for such special treatment were well 
stated by Secretary Morgenthau: “ The principal argument against taxing capital 
gains rests on the grounds that such gains, unlike other income, may have accrued 
over several years; and that to tax such gains at progressive rates in the par- 
ticular year in which they are realized is to impose an undue and inequitable burden. 
This argument has much force. It will be observed, however, that it does not ap- 
ply at all to gains from the sales of property which has been held a year or less, 
and is not much more persuasive as to property held 2 years. Nevertheless, the 
argument is sufficiently sound to suggest that, if the assets have been held for more 
than 1 or 2 years, steps should be taken either to spread the profit in some way 
over the years during which the taxpayer owned it, or to provide for the taxation 
of the profit at some flat rate. The latter method is, of course, that which has 
been employed in the revenue acts for the last 12 years. It is obviously simpler 
to apply than the alternative scheme.” STATEMENT OF ACTING SECRETARY OF THE 
TREASURY REGARDING THE PRELIMINARY REPORT OF SUBCOMMITTEE OF COMMITTEE 
on Ways anp Means, 73d Cong., 2d Sess. (1933) 4. 








266 HARVARD LAW REVIEW [Vol. 49 










ownership is extended from more than one to more than ten years. 
This method of taxing capital income was first proposed by the 
staff of the Joint Committee on Internal Revenue Taxation in a 
report submitted to the Chairman of the Committee on Novem- 
ber 26, 1928."* The basic theory in the minds of the experts then, 
and apparently in the minds of the same experts when they again 
proposed the method in the months preceding the enactment of 
the Revenue Act of 1934,'* was stated in the 1928 report as 
follows: 















“The tax on capital gains should approximate the tax which would 
have been paid if the gain had been realized in uniform annual amounts 
over the period during which the asset was held. In the same way, the 
reduction in tax due to capital losses should approximate the reduction 
in tax which would have resulted if the loss had been incurred uniformly 
over a period during which the asset was held.” *° 














It is obvious from a consideration of the percentages prescribed 
in the Act that the actual working out of the tax falls far short 
of conforming with the idea of realization in annual installments. 
Even if the surtax rates remained constant, the fundamental 
conception of the experts could not be put into effect by any such 
guessing of the percentages as appears to have been the case in 
the enactment of the law.*® Furthermore, assuming the initial 















13 SUPPLEMENTAL REPORT ON CAPITAL GAINS AND LossEs TO JoINT COMMITTEE 
ON INTERNAL REVENUE TAXATION (1929). 

14 See PREVENTION OF TAX AVOIDANCE, PRELIMINARY REPORT OF SUBCOMMITTEE 
or COMMITTEE ON Ways AND MEAns, 73d Cong., 2d Sess. (1936) 6. 

15 SUPPLEMENTAL REPORT ON CAPITAL GAINS AND LOSSES, supra note 13, at 2. 
The theory, if carried out as originally stated by its proponents, would prescribe, in 
the case of a taxpayer who realizes a gain of $100,000 on the sale of an asset held 
for 10 years, approximately the same tax in the year of the sale as would be pay- 
able in respect of ro annual amounts of $10,000 each. Similarly, in the case of a 
loss of, say, $100,000 on the sale of an asset held for 10 years, the theory would 
prescribe approximately the same tax reduction in the year of the sale as would 
have resulted from the deduction of 10 annual losses of $10,000 each. No mention 
was made in this report of any limitation on the deductibility of capital losses, 
so computed, as against ordinary income. That limitation (see note 6, supra) 
was a product of the depression years, when the attention of Congress was focused 
on tax yields. 

16 For example, the House bill provided that 40% of the gain or loss should 
be taken into account in all cases of assets held for more than five years. The 
Senate added the bracket providing that 30% should be taken into account if the 
asset has been retained for more than 10 years. The new bracket was desirable, 
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soundness of any given scale, to keep the scheme operating as 
intended, the percentages would have to be revised with every 
change in the surtax rates.” Again, it would appear that such a 
system of rigid percentages cannot possibly be made to work 
fairly as regards the respective tax burdens of the small and the 
large taxpayer. 

The term “ capital assets” is defined in Section 117(b) as 
meaning: 


“.. . property held by the taxpayer (whether or not connected with 
his trade or business), but does not include stock in trade of the tax- 
payer or other property of a kind which would properly be included in 
the inventory of the taxpayer if on hand at the close of the taxable year, 
or property held by the taxpayer primarily ‘for sale to customers in the 
ordinary course of his trade or business.” 2® 


Since other provisions of the Act require that property received 
in certain transactions in which gain or loss is not wholly recog- 
nized shall take the basis of the property previously owned,”® and 





said the Senate Finance Committee, “in order that long-term losses may not 
eliminate from tax speculative short-term gains.” ‘ Moreover”, said the Com- 
mittee, “as far as the 30-percent rate on gains is concerned, the use of this rate 
cannot reduce the tax by more than 7o percent. Under existing law the 124-per- 
cent rate may bring about a tax reduction as great as 80 percent.” Sern. Rep. No. 
558, supra note 6, at 12. 

17 Such as that which has recently occurred. See Revenue Act of 1935, § 101, 
P. L. No. 407, 74th Cong., rst Sess. (Aug. 30, 1935), increasing the surtax rates on 
surtax net incomes in excess of $50,000. 

18 48 Stat. 714 (1934), 26 U. S. C. § ror(b) (1935). “It will be noted that 
the definition includes all property, except as specifically excluded.” H.R. Rep. No. 
704, supra note 7, at 31. In the Senate the definition was slightly revised to “ pre- 
vent tax avoidance ” by excluding from the category of a capital asset “‘ property 
held by the taxpayer primarily for sale to customers in the ordinary course of his 
trade or business,’ instead of merely ‘ property held by the taxpayer primarily for 
sale in the course of his trade or business’, as was done in the House bill. See 
Sen. Rep. No. 558, supra note 6, at 12 (italics supplied). 

19 See § 113(a) (6), 48 Stat. 706 (1934), 26 U. S. C. § 113(a)(6) (1935), which 
provides that if the property was acquired “ upon an exchange described in section 
112(b) to (e) ” the basis for the new property, with certain adjustments, shall be 
the same as in the case of property exchanged. Cf. Note (1935) 49 Harv. L. Rev. 
290. The types of exchanges which are pertinent here are shown in: § 112(b) (1), 
relating to exchanges of property held for productive use in trade or business or 
for investment, for property of like kind; § 112(b) (2), relating to the exchange of 
common stock for common stock, or of preferred stock for preferred stock, all in 
the same corporation; § 112(b) (3), relating to the exchange of stock or securities 
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in some cases the basis of a predecessor owner,” a “ tacking ” of 
the periods of ownership is provided for in specified circum- 
stances.** There is thus added to the period during which the 
newly acquired property has been owned the period of ownership 
of the property given in exchange therefor without complete recog- 
nition of gain or loss at the time of such exchange. In other cases, 
the period during which a predecessor has owned property is 
added to the period the successor owner has owned it. The com- 
bined periods in either case are used to determine the percentage 
rate to be applied on the final sale or exchange. This “ tacking” 
provision, of course, does not apply to corporations because they 
are not included in the application of the percentage method. 

As to gains and losses from short sales, and “ puts” and 
“ calls ”, Section 117(e) provides: 


“ (1) gains or losses from short sales of property shall be considered 
as gains or losses from sales or exchanges of capital assets; and 

“ (2) gains or losses attributable to the failure to exercise privileges 
or options to buy or sell property shall be considered as gains or losses 
from sales or exchanges of capital assets held for one year or less.” ** 


The Regulations fail to recognize the fact that a “ sale against 
the box” is different from an ordinary “short sale”.?* In the 
former, the seller has the property on hand at the time he makes 





in a corporation a party to a reorganization for stock or securities in such corpora- 
tion or in another corporation also a party to the reorganization; § 112(b) (5), re- 
lating to transfers to a controlled corporation in exchange for stock or securities of 
the latter. See also § 113(a)(10) as to “ wash sale” transactions, and § 113(a) (12) 
[in connection with § 112(g) of the Revenue Acts of 1928, 45 Stat. 811, and of 
1932, 47 STAT. 191] as to the basis for stock or securities distributed to a share- 
holder pursuant to a plan of reorganization, without the surrender of stock or 
securities held in the distributing corporation —a type of reorganization which is 
not tax-free under the existing law. 

20 See § 113(a) (2), 48 STAT. 706 (1934), 26 U. S. C. § 113(a) (2) (1935), which 
provides that as to gifts made after Dec. 31, 1920, the basis of the property in the 
hands of the donor shall, with certain qualifications in case of sale by the donee 
at a loss (cf. p. 273, infra), be the same as it would be in the hands of the donor. 
See also § 113(a) (3), relating to transfers in trust after Dec. 31, 1920, other than 
by bequest or devise. And see § 113(a)(13), relating to the basis of property in 
the hands of a partnership which has been acquired without full recognition of 
gain or loss to the transferor, for example, a partner. 

21 See § 117(c), 48 Star. 714 (1934), 26 U.S.C. $ ror(c) (1935). 

22 48 Srat. 714 (1934), 26 U. S. C. § r0o1(e) (1935). 

23 See U.S. Treas. Reg. 86, Art. 117-6. 
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the sale, but does not then make delivery. In the latter, the seller 
does not have the property on hand, but later makes a purchase 
of the same at the time of closing, thus “covering” his commit- 
ment. Obviously, a sale against the box may be closed in the 
manner of an ordinary short sale, as when the seller does not 
deliver the property which he owned in the beginning, but pur- 
chases additional property which is used to “ cover” the sale 
commitment. 

In the case where a sale against the box is covered by the de- 
livery of property already owned, the gain or the loss realized by 
the seller is the difference between his cost for the property de- 
livered and the price received on the previous sale transaction, 
less commissions, etc. Such gain or loss is realized in respect of 
the property owned in the beginning, and thus the period of 
ownership for determining the amount of the gain or the loss to 
be taken into account is the time which elapses between the date 
the original property was acquired and the date when the sale 
transaction is closed by the delivery of that property — and the 
Regulations so provide.” 

In the case of a sale where the seller does not already own the 
property, or where, although he owns such property at that time, 
he does not deliver that property when he covers, but purchases 
other property and uses it for that purpose, the gain or loss 
realized is the difference between the price received on the pre- 
vious sale transaction (less commissions, etc.) and the cost of the 
property which is bought to cover. Such gain or loss, however, is 
realized not in respect of the property which is purchased for the 
purpose of covering, but in respect of the original commitment to 
deliver property for the price at which sold.” If the commitment 
runs for any period in excess of one year, the amount of the gain 
or loss taken into account ought logically to depend upon the 
length of time the commitment runs before it is closed. Thus, in 
the case of a person who sells short in January, 1934, and covers 
by the purchase of property in February, 1936, only 60 per cent 
of the gain or loss ought logically to be taken into account, the 


a 


24 Ibid. 

25 The question arises whether such gains or losses are from “short sales of 
property ” — the phraseology used in § 117(e)(1), 48 Srat. 715 (1934), 26 U.S. C. 
§1or(e)(1) (1935). It is believed they are, the emphasis in the quoted language 
appearing to be on gains and losses from “ short sales ” and not “ property ”. 
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commitment having run “ for more than 2 years but not for more 
than 5 years”’.*° The Regulations, however, do not take this view; 
they provide that 100 per cent of the gain or loss shall be taken 
into account, apparently on the theory that the property delivered 
is the property on which the gain or loss is realized.*” The Senate 
Committee report shows a similar confusion.** The courts may 
possibly sustain the position adopted in the Regulations. 

As to retirement of bonds and the like, Section 117(f) provides: 


“ For the purposes of this title, amounts received by the holder upon 
the retirement of bonds, debentures, notes, or certificates or other evi- 
dences of indebtedness issued by any corporation (including those issued 
by a government or political subdivision thereof), with interest coupons 
or in registered form, shall be considered as amounts received in ex- 
change therefor.” *° 


Without this provision, disputes would have arisen as to whether 
bonds and the like were “ sold or exchanged ” for the retirement 
price. The answer would probably have been that they were 
not.*° 

If an individual or other taxpayer not a corporation realizes a 





26 Section 117(a), 48 StaT. 714 (1934), 26 U.S. C. § ror(a) (1935). 

27 See U. S. Treas. Reg. 86, Art 117-6. See also I. T. 2795, XIII-2 Cum. Bull. 77 
(1934), which rules that where an individual sold stock short in 1931 and purchased 
stock in 1934 to cover the short sale, the entire gain must be taken into account in- 
asmuch as the stock purchased to cover the short sale was held for not more than 
one year. 

28 The House bill provided that gains or losses from short sales should be con- 
sidered as gains or losses from sales or exchanges of capital assets held for one year 
or less. H.R. 7835, 73d Cong., 2d Sess. (1934) §117(e). In recommending the 
change, adopted in the Senate, treating such gains or ldsses as from sales of capital 
assets, the Senate Finance Committee reported: “. . . to prevent tax avoidance in 
the case of capital losses, and to prevent discrimination in respect to capital gains 
against taxpayers living at a distance from the stock market, subdivision (e) of sec- 
tion 117 has been entirely rewritten. Under the House bill, a man with a long-term 
loss could change it into a short-term loss and utilize it against his gains to the full 
100 per cent by simply making a short sale. On the other hand, a man living in 
some distant city who desired to sell some stock he had held for 5 years, would have 
to pay a tax on 100 percent of the profit if he wired his order for the immediate 
sale of such stock. Both of these inequitable results are remedied by the bill as 
reported.” Sern. Rep. No. 558, supra note 6, at 13. 

29 48 Strat. 714 (1934), 26 U. S. C. $ r01(f) (1935). 

80 Cf. John H. Watson, Jr., 27 B. T. A. 463 (1932), overruling Henry P. Werner, 
15 B. T. A. 482 (1929), and holding no “ sale or exchange ” under analogous provi- 
sions of earlier acts. 
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loss on the liquidation of stock in a corporation, the percentage 
method applies in determining the amount of the loss to be taken 
into account. Ifa gain is shown, however, the Act provides that 
“despite the provisions of section 117(a), 100 per centum of the 
gain so recognized shall be taken into account in computing net 
income.” ** In other words, if a loss is shown, the amount of the 
loss to be taken into account is 100, 80, 60, 40, or even 30 per 
cent, depending on how long the taxpayer has held the stock. But 
if on the identical kind of transaction a gain is shown, the entire 
amount of the gain is taken into account without regard to the 
length of time the shares have been retained.** 

Since the Act provides, as have the predecessor acts for a num- 
ber of years,** that “ amounts distributed in complete liquidation 
of a corporation shall be treated as in full payment in exchange 
for the stock, and amounts distributed in partial liquidation of a 
corporation shall be treated as in part or full payment in exchange 
for the stock ’’,°* one would have expected that, consistent with 
the accepted idea of “exchange ”’, a transaction involving the 
liquidation of stock in a corporation would be treated as are other 
exchanges of property, and that it would not be material whether 
gain or loss were shown. The interest of the Treasury, however, 
was deemed to require the use of the percentage method to reduce 
the amount of loss to be taken into account; therefore, a loss 
transaction is treated as an exchange. In the case of a gain, the 
interest of the Treasury was to increase the figure that would 
otherwise have been taken into account, consistent with the ex- 
change idea; therefore, in this instance, the law executes a somer- 
sault of theory, and in effect provides that, for the purpose of ar- 





31 Section 115(c), 48 Stat. 711 (1934), 26 U.S.C. $ 115(c) (1935). 
82 As gain on a sale or exchange of stock held for longer than one year would be 
reduced by the percentages, taxpayers will naturally prefer selling or exchanging 
(but not with the corporation) to liquidating, where the former is practicable. 

33 See 1924 Act, § 201(c), 43 STAT. 255; 1926 Act, § 201(c), 44 STAT. 11; 1928 
Act, § 115(c), 45 STAT. 822; 1932 Act, § 115(c), 47 STaT. 204; see also 1918 Act, 
§ 201(c), 40 Stat. 1059; cf. 1921 Act, $$ 201(b)(c), 42 Srat. 228. 

84 Section 115(c), 48 Stat. 711 (1934), 26 U. S. C. §115(c) (1935). Cf. 
§ 115(g), which provides that if stock is cancelled or redeemed “ at such time and 
in such manner ” as to make the distribution and cancellation or redemption in whole 
or in part “ essentially equivalent to the distribution of a taxable dividend ”, the 
amount so distributed, to the extent that it “ represents a distribution of earnings or 
profits accumulated after February 28, 1913, shall be treated as a taxable dividend.” 
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riving at the amount of the gain to be taken into account, the 
exchange idea shall be abandoned. The result is queer, for the 
law is “‘ exchange” in the case of a loss and “no exchange” in 
case of a gain, in spite of the fact that the transactions resulting 
in the loss or the gain are identical in character and that the same 
taxpayer may have in the same taxable year some transactions of 
this type which show a loss and others which show a gain.*° 

In two other respects the 1934 Act shows reversals of theory, 
one rule being applicable to gains and an exactly opposite rule to 
cases of loss. The two other classes of transactions are: (1) sales 
of property acquired by gift after December 31, 1920, and (2) 
sales of property acquired before March 1, 1913. As will be seen, 
the treatments here are more logical and justifiable than in the 
case already mentioned of distributions in liquidation of corpora- 
tions. 

As to sales of property acquired by gift after December 31, 
1920, Section 113(a)(2) provides: 


“ Tf the property was acquired by gift after December 31, 1920, the 
basis shall be the same as it would be in the hands of the donor or the 
last preceding owner by whom it was not acquired by gift, except that 
for the purpose of determining loss the basis shall be the basis so deter- 
mined or the fair market value of the property at the time of the gift, 
whichever is lower.” °° 





85 In explaining the provision, the Ways and Means Committee stated: “ The 
bill retains the principle of the present law of taxing to the share holder only the 
amount by which the liquidating dividend exceeds the basis of the stock with 
respect to which the dividend is paid. However, to prevent avoidance of surtax 
through liquidating dividend, the gain to the shareholder is made subject to both 
normal and surtax. This is accomplished by taxing the gain in the same manner 
as if it were a gain from a saie or exchange of a capital asset held for not more than 
I year, even though the shareholder may have actually held the stock upon which 
the dividend is paid for a longer period. But if a loss results from a liquidation of 
stock, the loss is treated as a loss resulting from a sale or exchange of a capital 
asset and is therefore subject to the provisions of section 117 of the bill. Accord- 
ingly, in arriving at his deductible loss, the shareholder must first ascertain what 
percentage of the loss may be taken into account under section 117(a) (which de- 
pends upon the length of time he held the stock surrendered upon liquidation), 
and then take as a deduction from gross income only that part of the loss taken into 
account which, together with his other capital losses, does not exceed his gains from 
sales or exchanges of capital assets.’ H.R. Rep. No. 704, supra note 7, at 29-30. 
See also Sen. Rep. No. 558, supra note 6, at 37. 

86 48 Strat. 706 (1934), 26 U. S. C. §113(a)(2) (1935). The italicized words 
are new in the 1934 Act. 
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The new treatment in cases of loss was occasioned by the tax 
avoidance ‘device of recent years by which a donor would give 
property to another taxpayer, usually a member of his family, who 
would sell it and establish a loss to be taken on the donee’s re- 
turn.*’ The donor in these exceptional cases had during the year 
no substantial amount of net income so that a loss would not have 
reduced his taxes; the donee, however, was a person who had a 
large amount of income against which it was desired to offset the 
loss sustained on the sale of the donated property. The practice, 
while not widely indulged in,** amounted to the giving of a “ tax 
loss” from one person to another. What might at first glance 
appear to be an unfair rigging of the statute is not onerous in a 
practical sense, for in most cases where gifts are made of property 
which has appreciated in value, one will find that the donee is in 
lower surtax brackets than the donor. 

As to sales of property acquired before March 1, 1913, Section 
113(a)(14) provides that “if the basis otheryise determined 
under this subsection . . . is less than the rae whom value of 


the property as of March 1, 1913, then the basis for determining 
gain shall be such fair market value... .”*° The Ways and 


Means Committee reported: 


“Under . . . existing law, the basis for determining gain or loss in 
the case of property acquired prior to March 1, 1913, is its cost or fair 
market value as of that date, whichever is greater. This rule when ap- 
plied to losses in some instances grants the taxpayer a loss when no loss 
has been actually sustained. For instance, suppose a taxpayer bought 
property for $20,000 prior to March 1, 1913, which was worth $75,000 
on that date. If he sells such property in 1933 for $60,000, he is 
allowed a loss of $15,000, although he has in fact sold it for more than 
he paid for it. Your committee is of the opinion that no loss should be 
allowed in any case where the selling price exceeds the taxpayer’s in- 
vestment in the property.” *° 


For the purpose of comparing the cost with the value as of 
March 1, 1913, the cost price is to be adjusted for depreciation 





87 See H. R. Rep. No. 704, supra note 7, at 27; Sen. Rep. No. 558, supra note 
6, at 33. 

38 See PREVENTION OF TAX AVOIDANCE, supra note 14, at 16. 

39 48 Stat. 706 (1934), 26 U. S. C. § 113(a) (14) (1935). 

40 H.R. Rep. No. 704, supra note 7, at 28-29; see also Sen. Rep. No. 558, supra 
Note 6, at 35-36. 
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and other capital charges, and for capital expenditures, to that 
date rather than to the subsequent time when the property is 
sold.** 

This treatment of losses is sound, for the taxpayer should not 
have the right to deduct a loss which he has not sustained in fact. 
Only the adjusted cost and not the 1913 value represents the 
capital which the taxpayer has put into the venture. No question 
whether 1913 values are “ capital” arises, because in the case of 
gains, the greater of cost or March 1, 1913, value is compared 
with the selling price.* 

In calculating allowances for depreciation and depletion the 
basis for determining gain is the basis to be used,** and not the 
basis for determining Joss. A definite provision to this effect was, 
of course, necessary.** 


II 


The foregoing completes the analytical picture of the provisions 
in respect to capital gains and losses. In determining whether 
these provisions are sound, an examination of their application to 
several hypothetical situations may prove helpful. 


A 


Assume that a taxpayer at the beginning of a five-year period 
has $200,000 in cash, $100,000 of which he invests in property 
X and $100,000 in property Y. Assume that during the five years 
property X appreciates $50,000, and that at the end of the five- 
year period the asset is sold for $150,000, the taxpayer thus realiz- 
ing a profit of $50,000. The investment in property Y is not suc- 
cessful; the asset depreciates and at the end of the second year is 
sold for $44,000, at a loss of $56,000. The $44,000 realized from 





41 Section 113(a)(14), 48 Stat. 706, 708 (1934), 26 U. S. C. §113(a) (14) 
(1935). See also Sen. Rep. No. 558, supra note 6, at 35-36. 

42 Cf. Goodrich v. Edwards, 255 U.S. 527 (1921). 

48 Section 114(a), 48 Stat. 710 (1934), 26 U. S. C. §114(a) (1935). 

44 The House Ways and Means Committee stated: “Since in some cases the 
basis for determining gain differs from the basis for determining loss, it is necessary 
to specify definitely which of these bases is to be used for depreciation and de- 
pletion purposes.” H.R. Rep. No. 704, supra note 7, at 29. See also Sen. Rep. 
No. 558, supra note 6, at 36. 
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the sale of property Y is, at the beginning of the third year, re- 
invested in property Z. This investment is successful; the asset 
appreciates, and at the end of the fifth year it is sold at a profit 
of $6000.*° 

It is clear that the result, in terms of increase of capital net 
worth, is that the taxpayer is no better off at the end of the five- 
year period than he was at the beginning. His capital at the be- 
ginning was $200,000; his capital at the end is exactly the same 
in amount. Under any sound treatment of capital gains and 
losses, therefore, no tax should be imposed for the five-year period. 

Under the provisions of the 1934 Act, a capital gain of $31,600 
would be taxed in the net as a-result of the transactions. The loss 
of $56,000 on the sale of property Y would be reduced to 80 per 
cent of that amount, since the asset had been held for not more 
than two years. Of the actual loss, therefore, only $44,800 would 
be “taken into account ”, and as the taxpayer had no capital 
gains in the particular year in which the loss was realized, only 
$2000 of the amount of the loss “ taken into account ” would be 
“deductible ”, leaving $42,800 of the actual loss of $56,000 not 
deductible for any purpose. The profit of $50,000 on the sale of 
property X in the fifth year of ownership would be reduced to 60 
per cent of the actual profit realized, leaving $30,000 to be “ taken 
into account”, and under these facts, actually taxed. The profit 
of $6000 from the sale of property Z would be reduced to 60 per 
cent, since the asset would have been held for more than two 
years and for not more than five. There would, therefore, be 
“taken into account ” $3600 of the $6000 gain actually realized 
on the sale of property Z. The total amount of gains “taken 
into account ’” — and actually taxed — would be $33,600, against 
which the $2000 deductible loss may be offset in arriving at a 





45 In tabular form, the results are as follows: 


Capital worth at Property X Property Y Property Z 

beginning $100,000 $100,000 — 
Year 1 — -—~ — 
Year 2 = — 56,000 $44,000 
Year 3 — _— — 
Year 4 — —_ —- 
Year 5 +50,000 o= +6000 
Capital worth 

at end $150,000 $50,000 
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summary of the treatment which the taxpayer would receive for 
the five-year period, leaving a figure of $31,600 which would be 
taxed in the net for the period,** when the fact is that at the end 
of the period the taxpayer is in exactly the same capital position 
he was at the beginning. 

B 


At the beginning of a five-year period a taxpayer has $7000 in 
cash, $1000 of which he invests in property X and $6000 in prop- 
erty Y. The investment in property X is successful; the value of 
the property increases, and at the end of the fifth year of owner- 
ship the asset is sold for $6000, and a profit of $5000 thus realized. 
The investment in property Y is not successful; the asset depre- 
ciates and at the end of the second year of ownership is sold for 
$4000, at a loss of $2000. The price of $4000 which the taxpayer 
obtains from the sale of property Y is at the beginning of the 
third year reinvested in property Z. This investment is success- 
ful; the asset appreciates, but at the end of the period it remains 
unsold, with $600 of unrealized appreciation accrued thereon.“ 

This differs from the first example given in that (1) the invest- 
ments are smaller, (2) the rate of gain on property X is greater, 
(3) the rate of loss on property Y is lower, and (4) the rate of 





46 Under the rates prescribed by the Revenue Act of 1934, assuming that the 
taxpayer is a single man with no dependents and an ordinary income of $10,000 
each year, and disregarding the credit for earned income, he would pay a total 
tax of $9658 in the five-year period, of which $6848 would be payable on the 
capital gains in the fifth year. The tax in the second year would be reduced by 
$190 on account of the capital loss in that year, leaving a net tax of $6658 payable 
on capital gains for the five-year period, in spite of the fact that he is no better 
off from the capital standpoint at the end of the period than he was in the beginning. 

Since the rates prescribed by the new 1935 Act apply only to surtax net in- 
comes in excess of $50,000, the above example is not affected thereby. See P. L. No. 
407, 74th Cong., 1st Sess. (Aug. 30, 1935) § ror. 

47 In tabular form, the results are as follows: 

Capital worth at Property X Property Y _— Property Z 

beginning $1000 $6000 = 
Year 1 — a — 
Year 2 — $4000 
Year 3 — — 
Year 4 — — 
Year 5 +5000 +(600) 
Capital worth 

at end $4600 
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gain on property Z is lower, and that gain is also unrealized by a 
sale. From the standpoint of increase in capital net worth, this 
taxpayer is better off to the extent of $3600 at the end of the 
period. Aside from any question as to the status of the $600 of 
unrealized appreciation, there are realized capital net profits of 
$3000 for the period. Under the provisions of the 1934 Act, a tax 
would be imposed on a net amount of $1400. The loss of $2000 
on the sale of property Y at the end of the second year of owner- 
ship would be reduced to 80 per cent, or $1600, all of which would 
be deductible in computing the net income. The gain of $5000 
actually realized on the sale of property X in the fifth year of 
ownership would be reduced to 60 per cent, leaving an amount of 
$3000 to be “taken into account”, and taxed. Against this 
amount, however, there may be applied, in an effort to ascertain 
the tax result for the five-year period, the $1600 figure which 
would be deductible in computing the net income of the taxpayer 
for the second year of the period under consideration, which would 
leave a total of $1400 taxed in the net,** as opposed to a realized 
capital net gain of $3000, and an increase of $3600 in the tax- 
payer’s capital net worth. 

In the case of a taxpayer whose realized losses (as distinguished 
from losses “‘ taken into account ”’) do not exceed the $2000 which 
is an allowable deduction in computing net income, the existing 
treatment may be advantageous as compared with the result 
under a system taxing the increase in capital net worth over a 
period of time.*® In almost every case, however, the final tax 
result will not accord with the facts as to the increase or decrease 
in capital net worth. 





48 Assuming that the taxpayer is a single man with no dependents and an ordi- 
nary income of $3000 each year, and disregarding the credit for earned income, 
under the rates prescribed by the 1934 Act he would pay a total tax of $496 in the 
five-year period, of which $160 would be payable on the realized capital gain in the 
fifth year. The tax in the second year would be reduced by $64 on account of 
the capital loss in that year, leaving a net tax of $96, payable on capital gain for the 
five-year period. On the other hand, the total tax for the five-year period would 
be $560; if the $3000 net realized capital gain of the period had been taxed after 
allowing the $2000 loss to be carried forward and deducted against the $5000 gain 
subsequently realized. The rates fixed by the Revenue Act of 1935 do not apply 
to this situation. See note 46, supra. 

49 E.g., in addition to the example just given in the text, a taxpayer realizing a 
$2000 loss in one year on property held for two years ($1600 taken into account 
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Suppose we multiply the figures in the preceding example by 
one hundred. From the standpoint of the increase in the tax- 
payer’s capital net worth, he is $360,000 better off at the end of 
the period than he was in the beginning. His capital at the end is 
$1,060,000. His capital at the beginning was $700,000. 

If the provisions of the 1934 Act are applied to this case, the 
result is that an amount of $298,000 is taxed in the net, as opposed 
to an actual realized net capital gain of $300,000, and an increase 
of $360,000 in the capital net worth of the taxpayer. Of the 
$200,000 loss on the sale of property Y in the second year of 
ownership, only 80 per cent, or $160,000, is “‘ taken into account ”, 
and as the taxpayer has realized no capital gains in the year in 
which the loss occurred, only $2000 of the loss is deductible in 
computing his net income. Of the $500,000 gain realized from 
the sale of property X in the fifth year of ownership, only 60 per 
cent, or $300,000, is “ taken into account” and taxed, against 
which, in summarizing the tax results for the five-year period, the 


$2000 deductible loss on the sale of property Y may be charged, 





and fully deductible), and a gain of $10,000 in another year on property held for 
more than ten years ($3000 taken into account and taxed), would in effect be taxed 
on a gain of only $1400, whereas in fact his total net gain is $8000. But a tax- 
payer realizing a loss of $10,000 in one year on property held for over ten years 
($3000 taken into account, of which only $2000 is deductible), and a gain of $4000 
in another year on property held for two years ($3200 taken into account and 
taxed), would in effect be taxed on a net gain of $1200, whereas in fact he sustains 
a loss of $6000. 
50 In tabular form, the results are as follows: 


Capital worth at Property X Property Y Property Z 
beginning $100,000 $600,000 — 

Year 1 _— aia 

Year 2 — 200,000 $400,000 


Year 3 —_ -_ 


Year 4 — etl 
Year 5 _ +(60,000) 


Capital worth 
at end $460,000 
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leaving an amount of $298,000 which is taxed in the net, as op- 
posed to a realized capital net gain of $300,000, and a $360,000 
increase in capital net worth.” 





It is not suggested that the situations analyzed above are typical; 
it is clear that they are extreme. They do, however, illustrate the 
illogical results of the existing statutory treatment of capital gains 
and losses. The vagaries in the situations noted arise in countless 
numbers of actual cases. In some cases the tax will be imposed 
on a figure which, when applied to any considerable length of time, 
is less than the increase in capital net worth. In other cases, the 
tax will be imposed on a figure which is much in excess of that 
increase. The results cannot be predicted in advance of knowl- 
edge concerning the amounts of the gains and losses realized in 
the various years and the length of time the assets were held prior 
to disposition. 

In general, the following seems clear: (1) in order for a tax- 
payer to obtain any substantial tax reduction on account of losses, 
they must occur in the same year in which gains are realized; 
(2) a taxpayer whose losses occur in respect of property which is 
sold in the earlier years of ownership and whose gains are realized 
in respect of property which is sold in the later years of ownership 
enjoys an advantage over the taxpayer whose situation is the 
opposite. The important thing is that the imposition of the tax 
has no factual connection with the increase or decrease in the 
taxpayer’s capital net worth over a period of time, and that conse- 
quently it is no fair measure of capacity to pay. 











51 The tax in this example would probably work out rather heavily in any event. 
Thus, assuming that the taxpayer is a single man with no dependents and an ordinary 
annual income of $100,000, and disregarding the earned income credit, the total 
tax for the five-year period at the rates prescribed by the Revenue Act of 1934, 
as amended by the 1935 Act, would be $365,760 of which $199,890 would be pay- 
able on the realized capital gain in the fifth year. The tax in the second year would 
be reduced only $1180 on account of the $200,000 capital loss in that year, leaving 
a net tax of $198,710 payable on capital gain for the five-year period. This seems 
rather heavy when it is considered that the taxpayer is only $300,000 ($360,000 if 
the unrealized appreciation on property Z is considered) better off from the capital 
standpoint than he was in the beginning. Cf. pp. 283-84, infra, as to the advisability 
of not imposing too high a scale of rates on capital income. 
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The first question to arise in a consideration of any proposed 
revision of the provisions relating to capital gains and losses is 
whether the federal income tax law should continue to take ac- 
count of them. It is believed that it should, since capital gains 
and losses fairly enter into the calculation of a taxpayer’s capacity 
topay. The tax yield, moreover, over the course of the years, has 
been satisfactory. In the 15 years from 1917 to 1931, inclusive, 
the total gains from the sale of assets by individuals exceeded the 
total losses allowed as deductions by more than 12 billion dollars.” 
The argument that the inclusion of capital gains and losses in the 
computation of taxable net income makes for instability in the 
amounts of revenue collected, the amounts being very large in 
years of prosperity and small, in comparison, in years of depres- 
sion,” as compared with England,°* where with some qualifica- 
tions capital gains and losses do not enter into the computation 
of the tax,”° is offset somewhat by the fact that in England the in- 
come tax has a broader application than in this country, the ex- 
emptions being lower and the rates on small incomes higher.** In 
any event the question whether this country should continue to 
take account of capital gains and losses is academic. Congress is 
not likely to ignore the amount of tax that can be obtained from 
this source. A substantial amount of revenue can be collected, 





52 See PREVENTION OF TAX AVOIDANCE, supra note 14, at 34. 

53 “ The minimum Federal income tax revenue in the last 11 years was collected 
in 1933, when it amounted to $747,000,000; the maximum revenue was collected in 
1924, when it amounted to $2,842,000,000. Thus, the maximum annual revenue 
from income tax was 280 per cent above the minimum revenue.” PREVENTION OF 
Tax AVOIDANCE, supra note 14, at 32. 

54 “The minimum British income tax revenue in the last 11 years was collected 
in 1929, when it amounted to $1,436,000,000; the maximum revenue was collected in 
1923, when it amounted to $1,936,000,000. Thus, the maximum annual revenue 
from income tax was only 35 per cent above the minimum revenue.” Ibid. 

55 See Macitt, PARKER AND Kinc, A SUMMARY OF THE BritisH TAx SysTEM 
(1934) 21. 

56 See STATEMENT OF ACTING SECRETARY OF THE TREASURY, Supra note 12. 
In The Too Well Remembered Man (April, 1935) ForTUNE 102, Professor Roswell 
Magill said: “ Income and estate taxes cannot yield the necessary revenue, so long 
as we follow the policy of relatively large exemptions and relatively low rates, par- 
ticularly in the lower half of the surtax brackets.” 
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even in years of depression, by the policy of taxing the gains and 
rigidly limiting the deductibility of the losses. 

The principal injustice in the existing treatment is due to the 
severe limitations on the deductibility of capital losses. A return 
to the former system of ailowing the deduction of such losses 
without limitation, however, is not likely to occur. While theo- 
retical arguments may be advanced to justify it, the effect on the 
revenues of so-called “ tax sales ” is disastrous in years of depres- 
sion. Moreover, from the standpoint of capacity to pay, it does 
not seem fair that a person who has a large amount of ordinary 
income should pay little or no tax simply because he is able to 
shift his investments in such a way as to show tax losses, when such 
methods of avoidance are not open to other taxpayers whose in- 
comes consist chiefly of earnings and the like and who do not own 
any considerable amount of capital assets on which losses have 
accrued. 

From a purely theoretical standpoint, a system which valued 
a taxpayer’s capital assets at the end of each taxable year, taxing 
the net amount of increase and granting an allowance for the net 
amount of decrease in values, would be the soundest system. It 
would not be administratively feasible, however, even if constitu- 
tional,’ for the reason that it would be physically impossible to 
value in each year the capital net worth of all taxpayers.** Never- 
theless, the actual method of taxing capital income should ap- 
proach, as nearly as practicable, the results that would be obtained 
under an annual valuation method. 

In theory, as well as in fact, capital gains and losses are different 
from ordinary income and losses, and should be treated differently 
in the income tax system: 

(1) The conditions affecting realization, and consequently, 
the year in which a tax reckoning occurs, are different. Ordinary 





57 In the case of “ dealers” in securities, the inventory method of determining 
annual gains and losses is now, and has been for many years, permitted by the 
Regulations. See U. S. Treas. Reg. 86, Art. 22(c)-5, and corresponding articles of 
prior Regulations. As to taxpayers not dealers, there is some question whether an 
annual valuation (or inventory) method would be constitutional. In cases not in- 
volving the precise point, the Supreme Court has held there is no capital gain or 
income from a capital asset until the gain has been “ realized” from a sale or dis- 
Position of the asset. Eisner v. Macomber, 252 U. S. 189 (1920). 

58 Moreover, as the increments would not all have been realized, there would 
be no assurance that taxpayers would have cash out of which taxes could be paid. 
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income, and for the most part expenses and losses connected with 
the receipt of such income, are fully realized in a single tax year. 
In contrast, capital gains and losses accrue over the period during 
which the asset has been owned, but must await the year of dis- 
position for “ realization ” to occur, at which time the gain or loss 
is taken into account for income tax purposes. The time of 
“realization ” is determined, in most cases, by the will of the tax- 
payer, since he may usually sell or retain the asset at his pleasure. 

(2) The conditions affecting the soundness of the rates are 
different. If the rates on income from capital gains are too high, 
transactions by which capital assets are disposed of will not be 
made as they normally would be; not only will business be ad- 
versely affected by the tendency towards freezing of ownership, 
but the Government will not obtain the revenue which it otherwise 
would if lower rates were imposed. 

(3) Extrinsic factors having no direct connection with ability 
to pay enter into the amount of capital gain realized or loss in- 
curred. The value of money, although generally of no conse- 
quence in the case of ordinary income and losses, which occur 
wholly within the year of realization, is an important element in 
the amount of capital gain or loss. 

(4) The accumulation of the capital of a taxpayer is generally 
a matter of long-term duration. This consideration is allied to 
(1) above, but is broader. The idea here is that the taxation of 
capital income on an annual basis is inappropriate for the reason 
that there can be no fair measurement of a taxpayer’s capital net 
worth position and consequent capacity to pay unless a period 
several years in duration is taken into account. 

Because of the foregoing and other differences between ordinary 
and capital income, the taxation of the former might well be segre- 
gated from that of the latter.*® This could be easily accomplished 
by setting up two distinct systems of income taxation. The rates 





59 Compare the classification of income items adopted in the income tax system 
of Massachusetts, where the tax rates are 3% on the excess of gains over losses 
from sales of intangible personal property ; 6% on interest (with certain exceptions) 
and dividends; and 14% on annuities, and income from professions, employment, 
trade, or business. See Mass. Gen. Laws (1932) c. 62, $$ 1, 5. 

60 After this article had been prepared in final draft the writer’s attention was 
called to the fact that Professor Edwin R. A. Seligman has advocated placing 
capital gains and losses in a separate category and subjecting them to a capital- 
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could, and should, be different; but the two classes of income 
could be reported in the same income tax return, which, for ex- 
ample, might consist of two schedules, one for the return of ordi- 
nary income, and the other for the return of capital income. 
There should be a measure of progression in the rates in any 
system taxing capital income.” This would be in recognition of 
the principle of levying the tax in accordance with capacity to 
pay. It seems clear, for example, that a person who realizes a 
capital net gain of $1,000,000 is more able to pay than a person 
who realizes a capital net gain of, say, only $50,000. The system 
in the former revenue acts of taxing capital gains at a flat rate of 
12% per cent was thus objectionable for this reason. It is clear 
from studies made by the staff of the Joint Committee on Internal 
Revenue Taxation that taxpayers in the higher surtax brackets 
enjoyed an advantage under that system.*? The rates, however, 
while recognizing the principle of progression, should not in the 
higher brackets extend beyond the level where the free and normal 
disposition of capital assets will be unreasonably discouraged. If 
this occurs, the Government will not obtain the fullest amount of 
revenue; moreover, the resulting tendency towards fossilization 
of ownership is not good for the country.** A further reason for 








increment tax, separate from the tax imposed on ordinary income. See Tax Re- 
duction and Tax Exemption (1924) 219 No. Am. REv. 433. 

61 That is, progression in the rates applicable to individuals and other tax- 
payers not corporations. Since the profits of corporations are eventually distributed 
to non-corporate taxpayers and are taxed at the surtax rates applicable to ordinary 
income, progression in the rates applicable to corporations is not equally sound. In 
passing, note the graduated corporate rates prescribed in § 102 of the Revenue Act 
of 1935, P. L. No. 407, 74th Cong., rst Sess. (Aug. 30, 1935). 

62 See SUPPLEMENTAL REPORT ON CAPITAL GAINS AND LOSSES, supra note 13. 
The results of the studies in this respect were summarized as follows: “ The present 
capital gain and loss provisions are inequitable and are based on no sound theory 
or principle. They can be defended only on the ground of expediency. (a) The 
present provisions are of no benefit to 984 per cent of our taxpayers, and are of 
substantial benefit to less than one-fourth of 1 per cent of them: (b) They are 
of substantial benefit only to about 9,560 persons with net incomes in excess of 
$100,000, out of a total number of 4,171,051 individuals making returns. (c) The 
percentage relief from taxation provided by the provisions becomes greater as the 
net income becomes greater.” Jd. at 1. Some of these conclusions may be ques- 
tioned as being extreme; it is clear, however, that the richer taxpayers enjoyed an 
advantage. See also H. R. Rep. No. 704, supra note 7, at 10. 

68 Compare the following statement made by the staff of the Joint Committee 
on Internal Revenue Taxation in recommending adoption of the system taxing 
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making the rates lower than in the ordinary income tax system 
is that capital gains are extraordinary in character, in that they 
accrue over a period of years, and that only because of the cir- 
cumstance of realization is the entire amount of the gain taken 
into account for income tax purposes in the year of realization. 

Stability of rates, as well as of the basic administrative pro- 
visions of the law, is also important. Without such stability, a 
taxpayer who makes a sale with consequent “ realization ” in a 
year in which the rates are high, or in which the basic administra- 
tive provisions are less liberal than in other years, is not taxed 
in accordance with his capacity to pay as compared with a tax- 
payer of similar capacity who makes a sale in some other year in 
which the rates are lower or in which the basic administrative pro- 
visions of law are more liberal. 

Indispensable to any sound system of taxing capital income 
would be a provision permitting the carrying over of capital net 
losses from one year to another for a period of at least five years, 
thus giving reasonable opportunity for the recoupment of losses 
before any taxation of subsequent capital gains.** Unless such 





capital gains according to the length of time the asset has been held: “ The former 
report on this subject showed plainly that . . . a high tax on capital gains tended 
to prevent capital transactions. The tables given on page 43 of the report... 
support by facts that ‘the very high surtax rates (of 1917 to 1921) forbade the 
taking of profits and encouraged the taking of losses.’ Furthermore, it was shown 
in that report that beginning in 1922 when the present capital-gain provision went 
into effect ‘a large increase in reported profits’ was discernible. 

“In view of the above it is concluded that while proper capital gain and loss 
provisions should be consistent with the theory already stated, nevertheless the 
rates finally worked out on this basis should be proportionately modified so that 
capital transactions should not be discouraged. A high rate of tax by preventing 
such transactions really results in a loss of revenue to the Government.” Suppte- 
MENTAL REporT ON CapiTaL GAINS AND LOsSES, supra note 13, at 8. The report 
referred to in the above quotation is Report or Jornt COMMITTEE ON INTERNAL 
REVENUE TAXATION (1927). 

See also PREVENTION OF TAX AVOIDANCE, supra note 14, at 35; “ A careful study 
of the effect of the Revenue Acts of 1913 to 1928, inclusive, has been made. The 
data are not yet available for an accurate study of the effect of the Revenue Act 
of 1932. From a study of the acts prior to 1932, the conclusion has been definitely 
arrived at that normal business transactions in respect to the sales of real estate, 
stocks, bonds, etc., will not occur under high surtaxes and that it is to the ad- 
vantage of the Government from a revenue standpoint to give some relief to long- 
term gains.” 

64 The question arises whether, if such a separate system were adopted, pro- 
vision should be made for the use of ordinary (non-capital) net losses to reduce 
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an opportunity is afforded, there can be no sound basis for levy- 
ing a tax on these gains. The taxpayer’s capacity to pay cannot 
be fairly determined by considering only the year of realization, 
nor even two or three annual periods; the measuring rust be on 
the basis of a longer period if capacity is to be fairly stated. The 
one-year method of taxation, moreover, leads to the spectre of 
“tax sales ” and the like, which, but for the tax element, would 
have no place in the normal handling of investments, and which 
arise from the necessity of showing losses in the particular years 
in which gains occur if the losses are to have tax effect. The prin- 
ciple of carry-over, so applied, would result in taxing capital gains 
on a basis reasonably approximating the results under the theo- 
retically sound but administratively impracticable method of an- 
nual capital valuations. 

The period during which the carrying over of capital net losses 
is permitted should not be unlimited, for the longer the period 
runs the more probable it is that extraneous factors like the rise 
or fall in the value of money will enter into the amount of the gain 












the tax that would be otherwise imposed on capital net gains realized in the same 
taxable year. It is believed that such a provision would be sound. It would not 
be inconsistent with the view that capital income and ordinary income are different 
and should be taxed in a different way. Practically all ordinary net losses of 
much size are operating losses from the conduct of business, and constitute, in a 
very real sense, an impairment of the values devoted tc the operation of the busi- 
ness. Furthermore, it would tend to mitigate the harsh results of not allowing 
the taxpayer to “carry back” capital losses to offset capital gains realized in 
previous years. A “ carry back” privilege would probably not be practicable from 
the administrative standpoint. For one thing, it would necessitate recomputations 
of the tax for the previous years, with consequent refunds of tax paid for those 
years, since the collection of the tax on realized capital gains could hardly be post- 
poned pending the possible realization of capital losses in subsequent years. 
Compare the following provisions in former Acts permitting statutory “ net 
losses ” to be carried forward and deducted in subsequent years: 1918 Act, § 204, 
40 STAT. 1061 (permitting such losses to be deducted from the net income of pre- 
ceding as well as succeeding years) ; 1921 Act, § 204, 42 STaT. 231; 1924 Act, § 206, 
43 Stat. 260; 1926 Act, § 206, 44 Stat. 17; 1928 Act, $117, 45 STAT. 825; 1932 
Act, § 117, 47 Stat. 207, repealed by National Industrial Recovery Act, § 218, 48 
Stat. 209 (1933). Cf. also 1932 Act, § 23(r), 47 STat. 183. In Bowers v. Ker- 
baugh-Empire Co., 271 U. S. 170 (1926), the Court held that where the taxpayer 
borrowed money to be repaid in German marks, and the borrowed money was 
lost in business transactions, but by reason of depreciation in the value of marks the 
borrower was able to settle the loan by paying less than the amount borrowed, the 


taxpayer derived no income, since “the result of the whole transaction was a 
loss ””, 
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or loss realized.** Where these factors have affected the capital 
status of some taxpayers, but have not affected others, it is un- 
sound to permit them to enter into the tax result; if they do, there 
will be no fair approximation of capacity to pay. A five-year 
carry-over privilege is suggested for consideration; the period 
might well be longer, but certainly not shorter.*° 

In order that small and medium sized taxpayers may not be 
taxed when they have no capacity to pay, capital net losses to a 
certain point should be deductible in computing ordinary net in- 
come. The $2000 limitation provided by the existing law seems 
too severe for fairness; in any revision, the amount should be 
increased to at least $5000, and possibly to $10,000. 

While in any attempt at scientific revision consideration should 
be given to the possible use of the percentage method of deter- 
mining the amount of the gain or loss to be taken into account, it 
seems probable that the method should be abandoned if sound- 
ness in the taxing system is to be achieved.” As already pointed 
out, the percentages, even if correct in the beginning, would have 
to be revised with each change in the tax rates.°* Moreover, the 
percentage method encourages the early sale of properties on 
which losses have accrued, and the postponement of sales where 
there have been gains. The chief advantage of the method, 
namely, the avoidance of too high an effective rate on long-term 
gains, can probably be more easily accomplished by direct moder- 
ations in the level of the rates and in the degree of the progression 
of the tax on capital income. 

In summary, the following are the tentative conclusions of the 
writer on the major points herein discussed: 





65 Compare the following: “In many instances, the capital-gains tax is imposed 
on the mere increase in monetary value resulting from the depreciation of the dollar 
instead of on a real increase in value.” H.R. Rep. No. 704, supra note 7, at ro. 

66 As income tax returns show the dates of purchase and of sale in the case 
of capital assets, it should be possible for the Bureau to gather statistics running 
back for a number of years, and showing the average length of time capital assets 
of various kinds are held before being sold. Such statistics would be helpful in 
fixing the reasonable length of the carry-over period. 

67 At the same time, it is evident that the percentage method could be used 
to avoid the necessity of two separate rate schedules, one applicable to capital in- 
come and the other applicable to ordinary income, as suggested herein. 

68 See pp. 266-67, supra. 
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(1) The federal income tax law should continue to take ac- 
count of capital gains and losses. 

(2) The existing limitations on the deductibility of capital 
losses are indefensible, however, and should not be continued. 

(3) Any sound system of taxing capital income should give 
recognition to the fact that the accumulation of the capital of a 
taxpayer is a matter of long-term duration, and should permit the 
carrying over of capital net losses for a period of at least five years 
and the use of such losses as an offset or deduction against capital 
gains subsequently realized during the period. 

(4) In recognition of the fact that capital income and ordinary 
income are different in character, and of the fact that if capital 
losses are allowed as full deductions against ordinary income the 
effect on the revenues is disastrous in years of depression and the 
burden of taxation shifted from those most able to those less able 
to pay, the taxation of capital income might well be segregated 
from that of ordinary income. There would, consequently, be 
two separate rate systems, one for the taxation of ordinary in- 
come and another for the taxation of capital income. In the rate 
system applicable to capital income there should be a degree of 
progression, thus giving effect to the principle of capacity to pay. 
The rates, however, should not be so high as to discourage normal 
sales of property. 

Homer Hendricks. 

Wasurincroy, D. C. 
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Tue Law Scuoor. — The following tables show the registration 
figures for the entering classes of the last twelve years, the geographical 
sources from which these classes have been drawn, and the division into 
classes for twelve years (as usual, the figures are compiled as of the date 
of November 15): 


New England Outside of 
Massachusetts outside of New England 
Massachusetts Total in 
Class Number Percentage Number Percentage Number Percentage Class 
1927 107 20 33 6 391 74 531 
1928 102 18 40 7 425 75 567 
1929 131 19 45 7 493 74 669 
1930 135 20 57 8 502 72 694 
1931 122 18 67 483 72 672 
1932 112 T5 58 565 77 
1933 97 15 44 504 78 
1934 20 52 7 472 73 
1935 25 49 389 67 
1936 21 61 398 68 
1937 23 53 404 68 
1938 20 55 399 7° 


1924-25 1925-26 1926-27 1928-29 1929-30 
Res. Grad. Cy 29 29 34 34 
Third Year 246 314 379 403 
Second Year 346 347 443 429 
First Year 531 567 672 735 
Unclassified 34 32 36 25 
28 26 25 14 


1640 


1930-31 1931-32 1932-33 1933-34 1934-35 1935-36 
ea 44 47 42 31 33 44 
Third Year 400 424 404 399 373 392 
Second Year 442. 444 407 416 442 
First Year 651 581 585 590 565 
Unclassified 20 23 25 30 16 
Specials wr 15 15 7 7 
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“‘ REORGANIZATION ”: A RIDDLE IN THE REVENUE Acts. — Four cases 
now pending before the Supreme Court * will require a more detailed con- 
sideration of the meaning and application of “ reorganization ”, as de- 
fined by the “ exchange” provisions of the Revenue Acts,’ than has 
heretofore been found necessary. Since their inception, these provisions 
have been the source of major confusion. A desire not to discourage 
corporate exchanges resulting in no presently realized gain * and the 
difficulty of ascertaining the “ paper ” gain or loss from such transfers,‘ 
induced Congress in 1921 to allow non-recognition in a limited class of 
corporate transactions. Thus both stockholder and corporation were 
exempt from immediate tax when a corporation, a party to a reorgani- 
zation, exchanged property in pursuance of the plan of reorganization.° 
In 1924 the first complete statutory definition prescribed specifically 
those transactions which would constitute a “ reorganization ”,° the term 
thereby losing its general meaning to become a statutory word of art.’ 





1 Nelson v. Commissioner, 75 F.(2d) 696 (C. C. A. 7th, 1935), cert. granted, 
Oct. 14, 1935; Watts v. Commissioner, 75 F.(2d) 981 (C. C. A. 2d, 1935), cert. 
granted, Oct. 14, 1935; G. & K. Mfg. Co. v. Commissioner, 76 F.(2d) 454 (C.C. A. 
4th, 1935), cert. granted, Oct. 14, 1935; Minnesota Tea Co. v. Commissioner, 76 
F.(2d) 797 (C. C. A. 8th, 1935), cert. granted, Oct. 14, 1935. 

2 Act of 1921, § 202(c)(2), 42 Stat. 230; Act of 1924, § 203, 43 STAT. 256; Act 
of 1926, § 203, 44 Stat. 12; Act of 1928, § 112, 45 StaT. 816; Act of 1932, § 112, 
47 STAT. 196. 

8 See Sen. Rep. No. 275, 67th Cong., 1st Sess., Ser. No. 7918 (Committee on 
Finance, 1921) 11; H. R. Rep. No. 350, 67th Cong., 1st Sess., Ser. No. 7921 (Com- 
mittee on Ways and Means, 1921) 1, 10; H. R. Rep. No. 179, 68th Cong., 1st Sess., 
Ser. No. 8226 (Committee on Ways and Means, 1924) 3, 13. Also, see Cortland 
Specialty Co. v. Commissioner, 60 F.(2d) 937 (C. C. A. 2d, 1932), cert. denied, 288 
U. S. 599 (1933). 

4 See Hearings before Committee on Finance on H. R. 8245, 67th Cong., 1st 
Sess. (1923) 27, 28 (1921 Act). 

5 Act of 1921, § 202(c)(2), 42 STAT. 230; cf. Act of 1918, § 202(b), 40 Srar. 
1060. The non-recognition provisions do not operate as a total exemption from tax 
but merely postpone the assessment until the time when a substantive change of in- 
terest occurs. See H. R. Rep. No. 179, 68th Cong., rst Sess., Ser. No. 8226 (Com- 
mittee on Ways and Means, 1924) 16. Of course, subsequent events may, by 
destroying any “ paper” gains, cause the provisions to operate as a permanent ex- 
emption. See 2 PAuL AND MERTENS, LAW OF FEDERAL INCOME TAXATION (1934) 
§ 17.71. 
6 “(zy) The term ‘ reorganization’ means (A) a merger or consolidation (in- 
cluding the acquisition by one corporation of at least a majority of the voting stock 
and at least a majority of the total number of shares of all other classes of stock of 
another corporation, or substantially all the properties of another corporation), or 
(B) a transfer by a corporation of all or a part of its assets to another corporation 
if immediately after the transfer the transferor or its stockholders or both are in 
control of the corporation to which the assets are transferred, or (C) a recapitaliza- 
tion, or (D) a mere change in identity, form, or place of organization, however 
effected.” Act of 1924, § 203(h)(1), 43 Stat. 257. The section is repeated in Act 
of 1926, § 203(h)(1), 44 Srat. 14; Act of 1928, $ 112(i)(1), 45 Strat. 818; Act of 
1932, § 112(i)(1), 47 Stat. 198. But cf. Act of 1934, § 112(g)(1), 48 Srat. 705, 
26 U. S. C. § 112(g) (1935). Few cases have arisen under subdivisions (C) and 
(D), and they are generally restricted to internal corporate changes. See 2 PAvL 
AND MERTENS, OP. cit. supra note 5, §§ 17.81, 17.82. 

7 Cf. Von Weise, Ex’r v. Commissioner, 69 F.(2d) 439, 441 (C. C. A. 8th, 1934), 
cert. denied, 292 U. S. 655 (1934) ; Fordyce v. Helvering, 76 F.(2d) 431, 433 (App. 
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This complex definition, however, left open the question of how far a 
transaction may involve a change of corporate interest or identity and 
yet remain a “ reorganization”. As a subdivision of the “ exchange ” 
provisions, the section clearly requires an exchange as contrasted with a 
sale. Subdivision (A) of the definition ° is concerned with the acquisi- 
tion of an entire corporation, either by acquiring all of its property or 
a majority of its stock. If the former is accomplished, the transferor 
becomes a holding company for stock in the acquiring corporation or 
dissolves, while if the stock is acquired, the transferor becomes a con- 
trolled subsidiary and the transferee, a holding company. Clause (B) *° 
is concerned with those cases where the transferor is a parent corpora- 
tion, and the transferee, its subsidiary. There should be no confusion 
as to the independence of either clause, since the stated purpose of Con- 
gress in adding clause (B) was to supplement the existing provisions, 
not to limit or restrict their scope. And it is now clearly settled that 
the control over the transferee required by (B) is not superimposed upon 
the acquisition under (A).’* But the problem of relating the parentheti- 
cal clause of (A) ** to the preceding words remains, for, if the clause is 
construed as totally independent of “ merger and consolidation”, a 
transfer of the entire property of one corporation in return for a sum of 
cash and one share of stock of a second corporation would fulfill the 
literal requirements of a “ reorganization ”, although such a transaction 
was scarcely intended to be included as an “ exchange ”."4 

In Pinellas Ice & Cold Storage Co. v. Commissioner,* the Supreme 
Court stated that the parenthetical clause in (A) expands the meaning 
of “ merger and consolidation ” to bring transactions not ordinarily de- 
scribed as mergers or consolidations within the scope of the section, but 
indicated at the same time that the parenthetical clause cannot be iso- 








D. C. 1935); H. R. Rep. No. 179, 68th Cong., rst Sess., Ser. No, 8226 (Committee 
on Ways and Means, 1924) 13. 

8 An “ exchange ” is customarily defined as a reciprocal transfer of securities or 
assets between principals. See G. C. M. 1977, VI-2 Cum. Bull. 168 (1927); 2 Paut 
AND MERTENS, op. cit. supra note 5, § 17.14. Thus the section does not include a 
transfer of assets for notes or cash. Pinellas Ice & Cold Storage Co. v. Commissioner, 
287 U. S. 462 (1933) (notes) ; Cortland Specialty Co. v. Commissioner, 60 F.(2d) 
937 (C. C. A. 2d, 1932), cert. denied, 288 U.S. 599 (1933) (same); Sarther Gro- 
cery Co. v. Commissioner, 63 F.(2d) 68 (C. C. A. 7th, 1933) (cash). 

9 See note 6, supra. 

10 Jbid. 

11 See Sen. Rep. No. 275, 67th Cong., 1st Sess., Ser. No. 7918 (Committee on 
Finance, 1921) 17; H. R. Rep. No. 179, 68th Cong., 1st Sess., Ser. No. 8226 (Com- 
sme on Ways and Means, 1924) 16; cf. G. C. M. 1753, VI-1 Cum. Bull. 183 

1927). 

12 Mead Coal Co. v. Commissioner, 72 F.(2d) 22 (C. C. A. 4th, 1934); see 
Pinellas Ice & Cold Storage Co. v. Commissioner, 287 U. S. 462 (1933); Cortland 
Specialty Co. v. Commissioner, 60 F.(2d) 937 (C. C. A. 2d, 1932), cert. denied, 288 
U. S. 599 (1933). 

18 See note 6, supra. 

14 See Woodrough, J., dissenting, in Minnesota Tea Co. v. Commissioner, 76 
F.(2d) 797, 805 (C. C. A. 8th, 1935), cert. granted, Oct. 14, 1935. 

15 287 U.S. 462 (1933). 
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lated completely.* Thus viewed, the transaction must partake of some 
of the characteristics of a “ merger ” or “ consolidation ”.*7 Since dis- 
solution of the transferor and the retention of investment interest by its 
stockholders are the essential requirements of merger and consolida- 
tion,’* it remains to determine the part these characteristics must play 
in a corporate “ reorganization ”’. 

The conflict regarding the necessity of dissolution is squarely pre- 
sented by the cases of G. & K. Mfg. Co. v. Commissioner *® and John 
Watts v. Commissioner.2? In the G. & K. case, after a transfer of all 
assets except stock in two subsidiaries, the transferor continued in exist- 
ence,”* and the Circuit Court of Appeals for the Fourth Circuit held it 
no “ reorganization ’’,?* but in the Watts case the Circuit Court of Ap- 
peals for the Second Circuit held that dissolution was not required under 
subdivision (A).?* The view that dissolution, the first requirement of 
a merger or consolidation, is not essential under the parenthetical clause 
would seem to be the sounder. That the transferor corporation may 
continue in existence is apparently contemplated by other provisions of 
the Revenue Act relating to distribution to the transferor’s stockholders 
of the securities acquired,”* which provisions would be useless if it were 
required that the transferor must go out of existence. And since, as an 
economic fact, dissolution neither causes the transaction to be a formal 
change of interest only, nor prevents it from being such, it would seem 
that the purposes underlying the exemption do not require that dissolu- 
tion be regarded as a necessary element.”* Nor have the Treasury 
Regulations deemed it necessary.”® 

Continuity of interest, the second prerequisite of merger or consolida- 





16 See 287 U. S. at 469, 470. 

17 Cf. Mead Coal Co. v. Commissioner, 72 F.(2d) 22, 29 (C. C. A. 4th, 1934); 
Nelson v. Commissioner, 75 F.(2d) 696, 698 (C. C. A. 7th, 1935), cert. granted, 
Oct. 14, 1935. i 

18 See Lee v. Atlantic Coast Line R. R., 150 Fed. 775, 787 (C. C. D. S. C. 1906); 
Cortland Speciality Co. v. Commissioner, 60 F.(2d) 937, 939 (C. C. A. 2d, 1932), 
cert. denied, 288 U.S. 599 (1933). 

19 76 F.(2d) 454 (C. C. A. 4th, 1935), cert. granted, Oct. 14, 1935. 

20 75 F.(2d) 981 (C. C. A. 2d, 1935), cert. granted, Oct. 14, 1935. 

21 The consideration received by the transferor, as computed from figures in the 
opinion, was 28% cash and 72% common stock of the transferee. See 76 F.(2d) 
at 455. 

22 It did not constitute a reorganization under (B), for the transferor did not 
acquire a majority of the non-voting stock of the transferee. Ibid. 

23 The court also held that stocks and bonds constituted a sufficient continuity 
of interest. See 75 F.(2d) at 983; p. 293, infra. 

24 Section 112(g) of the 1928 Act provides for non-recognition where the stock 
acquired is distributed to the shareholders without surrender by them of their stock 
in the distributing corporation, and § 112(d) provides for the case where the cor- 
poration retains the stocks and also some money. 45 Strat. 817, 818. The same 
provisions are found in Act of 1924, § 203(e), (g), 43 STAT. 257; Act of 1926, 
§ 203(e), (g), 44 Stat. 13; Act of 1932, § 112(d), (g), 47 Star. 197. 

25 Cf. Baar AND Morris, HmpeN TAxes IN CORPORATE REORGANIZATIONS 
(1935) 68-72. ; 

26 Regulations 45, under the 1918 Act, referring to the undefined “ reorganiza- 
tion, merger, or consolidation ”, required dissolution of the transferor, but this re- 
quirement was omitted in Regulations 62 under the 1921 Act, and it has never 





a, 
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tion, is clearly needed in some degree under the parenthetical clause,** 
inasmuch as it is also an essential requirement of an exchange. The 
purpose of the exemption is to avoid taxing a “ formal ” transaction, and 
whether a transfer represents a substantive change depends upon the 
retention of similar interests by the parties thereto.2* In Cortland 
Specialty Co. v. Commissioner,”® assets were transferred for unsecured 
notes payable in 14 months, and the court held that the lack of con- 
tinuity of interest prevented a “ reorganization ”. In the Pinellas case, 
where the consideration was short-term notes secured by a bond deposit, 
the Circuit Court of Appeals for the Fifth Circuit had said that no 
reorganization had occurred upon the ground that a continuance of “ es- 
sentially the same interest ” was necessary.*°° The Supreme Court, how- 
ever, disapproved of this narrow interpretation as substantially requir- 
ing the same control found in (B), but referred to the Cortland case 
with approval in holding that purchase-money notes did not constitute 
a sufficient continuity of interest.*t These decisions seem reasonable. 
But the statute provides for exchanges of “ stock or securities ”’; ** the 
decision in Worcester Salt Co. v. Commissioner ** that an exchange of 
assets solely for bonds did not constitute “ reorganizaticn ”’ may be 
questioned, therefore, since it largely nullifies the effect of ‘ securities ”. 
Exchanges involving long-term bonds or even debentures might well be 
distinguished from the Cortland and Pinellas cases as representing con- 
tinued investment interests rather than short-term credit sales.** And 
the Circuit Court of Appeals for the Second Circuit, which decided the 
Worcester case, has approved, without discussing this question, an ex- 
change of stock for bonds and stock in Watts v. Commissioner.** 








reappeared. See U. S. Treas. Reg. 45, Art. 1566; U.S. Treas. Reg. 62, Art. 1566. 
Cf. Minnesota Tea Co. v. Commissioner, 76 F.(2d) 797, 800 (C. C. A. 8th, 1935), 
cert. granted, Oct. 14, 1935. 

27 Complete continuity is necessarily implied from § 112(b)(3) and (4) of the 
1928 Act, which applies to (A) and prescribes that the consideration consist solely 
of stocks or securities of the receiving corporation. But these provisions are relaxed 
to some degree by §112(d). Revenue Act of 1928, 45 STAT. 816; see note 45, infra. 
See also BAAR AND Morris, op. cit. supra note 25, at 61-68. 

28 Cf. Mead Coal Co. v. Commissioner, 72 F.(2d) 22, 29 (C.C. A. 4th, 1934). 

29 60 F.(2d) 937 (C. C. A. 2d, 1932), cert. denied, 288 U.S. 599 (1933). 

80 57 F.(2d) 188 (C. C. A. 5th, 1932). 

81 See 287 U.S. at 469. 

82 See Act of 1924, § 203(b) (3), 43 STAT. 256; Act of 1926, § 203(b)(3), 44 
Stat. 12; Act of 1928, § 112(b)(3), (4), 45 Stat. 816; Act of 1932, § 112(b) (3), 
(4), 47 Sra. 196. 

83 75 F.(2d) 251 (C. C. A. 2d, 1935). 

_ 54 The element of time, therefore, would be controlling. And such a result seems 
justified if continued investment interest is the criterion. Of course, what is a 
“long term” bond or debenture might well be the subject of argument, while the 
somewhat closer connection with the corporation’s property, incident to secured 
bonds, may possibly incline the courts to allow as to them a relatively shorter term. 
Cf. Brief for Appellee, pp. 19, 20, Pinellas Ice & Cold Storage Co. v. Commissioner, 
287 U. S. 462 (1933). Tax experts would apparently consider this an understate- 
ment. See 2 Paut AND MERTENS, op. cit. supra note 5, § 17.56; BAAR AND Morris, 
Op. cit. supra note 25, at 62, 180-87. 

85 4 F.(2d) 981 (C. C. A. 2d, 1935), cert. granted, Oct. 14, 1935. Some 





294 HARVARD LAW REVIEW [Vol. 49 


In Minnesota Tea Co. v. Commissioner,** the Tea Co. agreed to trans- 
fer the major part of its assets to the Grand Union Co., and created the 
Peterson Co., to which it transferred those properties not desired by 
Grand Union in return for all the stock of Peterson, which the Tea Co. 
distributed to its shareholders. The Tea Co. then transferred the agreed 
assets to Grand Union in return for cash and stock. The cash amounted 
to 44% of the total consideration, and this the Tea Co. distributed to 
its shareholders. The stock received constituted 74% of the aggregate 
common stock of Grand Union, and this the Tea Co. retained. The 
Board of Tax Appeals held that no reorganization had occurred because 
of lack of control and failure to dissolve.** This holding was reversed 
by the Circuit Court of Appeals for the Eighth Circuit,** which held that 
the transaction was a “ reorganization ” within the definition of the 1928 
Act. A 74% interest in the acquiring corporation, representing 56% 
of the value of the prior interest in the acquired corporation,*® is a re- 
tention of a substantial continuity, but there has been a complete change 
of interest (stock to cash) as to 44% of the investment value formerly 
held. This change of investment interest makes it very doubtful if such 
a transaction could be described as an “ exchange ”’,*° and its relation 
to a merger or consolidation, which implies a continuance of similar in- 
vestment interests, is tenuous. Examined in the light of the purposes of 
the exemption provisions, it would seem that there has been an easily 
identified gain from a transfer which approximates, in inverse ratio to 
the degree of continuity, a sale.** 

The Supreme Court, therefore, may well require that the transfer be 
in return for a continued investment interest of such a degree of simi- 
larity to that held before the transfer that it can be said there has been 
a change primarily of form, not substance. The Regulations have been 





language in the Cortland case, in the same circuit, if taken to mean that the con- 
tinued interest must participate in the corporate management, e.g., a participat- 
ing bond, conflicts with the Watts case. Any other meaning, however, conflicts 
with the Worcester case. See Cortland Specialty Co. v. Commissioner, 60 F.(2d) 
937, 940 (C. C. A. 2d, 1932). 

36 46 F.(2d) 797 (C. C. A. 8th, 1935), cert. granted, Oct. 14, 1935. 

37 28 B. T. A. 591 (1933). 

88 46 F.(2d) 797 (C. C. A. 8th, 1935) ; see Note (1935) 45 YALE L. J. 139. 

89 The cash received: by the Minnesota Company was $426,842.52, while the 
stock consisted of 18,000 shares of the no-par common stock of the Grand Union 
Co., the transferee, having a market value of about $30 per share, a total value of 
approximately $540,000. See 76 F.(2d) at 798. 

40 Where 57% cash and 43% stock was involved, the transaction was held to be 
no “ reorganization ” because of lack of continuity of interest. Nelson v. Commis- 
sioner, 75 F.(2d) 696 (C. C. A. 7th, 1935), cert. granted, Oct. 14, 1935. In the 
G. & K. case, 28% of the consideration was cash, but the court placed its decision 
upon the failure to dissolve. See G. & K. Mfg. Co. v. Commissioner, 76 F.(2d) 454; 
456 (C. C. A. 4th, 1935), cert. granted, Oct. 14, 1935. Compare, “It is obvious, 
however, that if the amount of cash is quite substantial, the person receiving the 
cash is not making an exchange but is selling the property.” 2 PAUL AND MERTENS, 
op. cit. supra note 5, § 17.28. 

41 The same argument might apply if the transaction resulted in a loss, and the 
Government, not the taxpayer, were attempting to establish “ reorganization ”. 
But cf. Reinecke v. Spalding, 280 U. S. 227 (1930). 
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silent on the question of continuity of interest, so that the question of 
congressional adoption of consistent Regulations wiil not arise.** Nor 
would such a holding cause (B) to limit the provisions of (A).** It is 
not the control over the acquiring corporation that is important under 
(A), but the continuity of investment by the corporation stockholders 
under the exchange. If all assets of the acquired corporation are trans- 
ferred for a consideration which solely (or substantially so) consists of 
stock or securities in the acquiring corporation, the requirements of (A) 
are satisfied, whether there is control over the acquiring corporation or 
not.** Although the application of Section 112(d) *° would be restricted 
to the receipt of small sums of cash or other property under (A), such 
a restriction would seem necessary if the characteristics of an exchange 
are to be maintained.*® And finally, the presumption that the govern- 
ment must bring the transaction clearly within the purview of the statute 
should have no application here. The non-recognition is at least a tem- 
porary exemption from tax,*? under an excepting section, and the tax- 
payer seeking to bring himself within such a proviso must show that the 
transaction is clearly within the terms of the exception.*® 

Underlying the entire “ reorganization” problem is the question of 
tax minimization as a legitimate business purpose. The danger of rely- 
ing implicitly upon the dogma that the motive of the taxpayer will be 
disregarded was clearly shown in Gregory v. Helvering.*® In that case 





42 The Regulations have considered the question of control over the transferee, 
but have neglected to consider the amount of continuity of interest required, which, 
as already pointed out, is an entirely independent question. See U. S. Treas. Reg. 
62, Art. 1566 (1921 Act); U.S. Treas. Reg. 65, Art. 1574 (1924 Act); U. S. Treas. 
Reg. 69, Art. 1574, 1577 (1926 Act); U.S. Treas. Reg. 74, Art. 574, 577 (1928 Act). 
But see Minnesota Tea Co. v. Commissioner, 76 F.(2d) 797, 800 (C. C. A. 8th, 
1935); cf. Burnet v. Chicago Portrait Co., 285 U. S. 1, 16 (1932). 

.) But see Minnesota Tea Co. v. Commissioner, 76 F.(2d) 797, 801 (C. C. A. 8th, 
1935). 

44 See cases cited note 12, supra. 

45 Section 112(d) provides that if an exchange would constitute a reorganiza- 
tion were it not for the receipt not only of stock or securities, but also of other 
property or money, then, if the corporation distributes such property or money in 
pursuance of the plan of reorganization, no gain to the corporation shall be recog- 
nized; but otherwise if the corporation fails to make distribution to the stock- 
holders. Act of 1928, § 112(d), 45 Strat. 817. See also Act of 1924, § 203(e), 43 
Stat. 257; Act of 1926, § 203(e), 44 Stat. 13; Act of 1932, § 112(d), 47 Stat. 197. 
A further question of the Tea Co. case is whether a distribution of money to the 
shareholders in return for an agreement to assume the corporate debts is a “ dis- 
tribution” under § 112(d). See National Pipe & Foundry Co., 19 B. T. A. 242, 
247, 250 (1930). 

_ *8 It would seem that the purpose of the section is to provide for small equaliza- 
tion sums, and not for proportionately large cash payments. 

47 See note 5, supra. 

48 Burnet v. Houston, 283 U.S. 223 (1931) ; New Colonial Ice Co. v. Helvering, 
292 U. S. 435 (1934). It should equally follow that, if the taxpayer claims that no 
reorganization occurred, thus enabling him to show losses on his tax return, the 
burden should be upon the Government to show that the transaction comes within 
the reorganization provisions. 

49 293 U. S. 465 (1935). There the sole stockholder of the A corporation 
had an opportunity to sell the shares of B, held by A, at a large profit. To avoid 
a surtax resulting from a sale by A, a new corporation, C, was formed, to which 
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the only motive behind the transfer of assets and subsequent liquidation 
of the newly created corporation was to avoid the surtax on a dividend 
arising from a profitable sale of some of the assets of the old corporation. 
Stating that the transaction must have a bona fide business substance, 
the Supreme Court found that the transfer involved was without other 
significance than tax avoidance, and, for that reason, held it ineffective.” 
Unfortunately, the dogma of the immateriality of motive will probably 
continue. But it is weakened to this extent: the purpose of the statute, 
not the subjective purpose of the taxpayer, is the governing factor, and 
the purpose of the statute does not include transactions the only signifi- 
cance of which is an attempt to lower taxes. 

In the Minnesota Tea case, the Tea Co. transferred those assets to 
the Peterson Co. which Grand Union did not desire, enabling the Tea 
Co. to claim a transfer of substantially all assets to Grand Union, and 
thus to claim non-recognition of gain under subdivision (A). It may 
be argued, therefore, that the transaction had no germane business pur- 
pose,°* and, that under the ratio decidendi of the Gregory case, the trans- 
fer was not of “ substantially all of the property ”.°? 

In 1934, in order to prevent attempts to evade taxation where there 
has been a substantial change of interest, Congress restricted the defini- 
tion of “ reorganization”. Subdivision (A) now requires a “ statutory 
merger or consolidation ”,°* and the former parenthetical clause, now 
subdivision (B), provides that the acquisition of property or stock must 
be “in exchange solely for all or a part of its [the acquiring corpora- 
tion’s] voting stock ’”’.°* The interpretation which will be given to these 
changes is necessarily uncertain, but the Congressional attitude is con- 
sonant with that of the recent decisions in closing loop-holes which have 
brought the reorganization sections into the present state of confusion 





the B stock was transferred in return for all of the C stock. C was thereupon dis- 
solved, and the stockholder of A received the proceeds as a liquidating dividend 
from C. 

50 The decision has been considered startling by tax lawyers. See Satterlee, 
The Income Tax Definition of Reorganization (1934) 12 Tax Mac. 639; Baar AND 
Morris, op. cit. supra note 25, at 8; 2 PAUL AND MERTENS, op. cit. supra note 5, 
§ 17.48. But cf. U. S. Treas. Reg. 65, Art. 1574 (1924 Act); U. S. Treas. Reg. 69, 
Art. 1574 (1926 Act). 

51 See 76 F.(2d) at 804 (Woodrough, J., dissenting). 

52 Act of 1928, § 112(i) (1) (A), 45 Srat. 818. It would seem that an element 
of time may be important here, also. If the new corporation in the Gregory case 
had continued to hold the shares for several years as a holding company, it might 
have had a legitimate “ business” purpose. Cf. Gregory v. Helvering, 293 U. S. 
465, 469 (1935). And likewise, had the transfer from the Tea Co. to the Peterson 
Co. antedated by several years the transfer to Grand Union, it is doubtful whether 
the transaction would have been attacked. 

53 Act of 1934, § 112(g), 48 StaT. 705, 26 U. S. C. § 112(g) (1935). The pro- 
vision requiring “ statutory ” mergers or consolidations is likely to produce confu- 
sion, for there is no uniformity among local corporation statutes governing corporate 
dissolution, and ordinarily there is no provision for the merger of corporations of 
one state with those of another. Cf. Note (1935) 45 YALE L. J. 105. 

54 48 Star. 705 (1934), 26 U. S. C. §112(g) (1935). The addition is without 
meaning unless it is interpreted to restrict further the application of § 112(d). 
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and disrepute, and which almost caused a total omission of non-recogni- 
tion provisions in the 1934 Act.°° Irrespective of the changes in the 
1934 Act, however, Section 113(a)(6) and (7) °* of that enactment, 
providing that the “ basis ” depends upon the extent to which the prop- 
erty has participated in prior exchanges, has insured for the older defi- 
nition a continued vitality. 





WEstT v. CHESAPEAKE & Potomac TELEPHONE Co.: THE INDEX 
METHOD OF RATE VALUATION IN THE SUPREME Court. — The Su- 
preme Court’s disposal of West v. Chesapeake & Potomac Tel. Co.* 
upon the ground that the Maryland Public Service Commission’s 
method of determining a rate base was a denial of due process of law 
procedurally, regardless of whether confiscation would result therefrom, 
is a unique contribution to the history of valuation litigation. The 
commission’s choice of method had been guided by practical considera- 
tions. The comparatively simple devices of computing “ historical cost ” 
or “ prudent investment ” would not reflect an altered price level.2 And 
the Supreme Court, emphasizing “ fair return ” upon “ present value ”’,° 
had reversed commissions’ action in several leading cases upon the 
ground that their result did not accurately reflect the then prevailing 
price level.* A “‘ reproduction cost ” appraisal would be expensive, ardu- 





55 The preliminary report of the Committee on Ways and Means advocated the 
deletion of § 112. See PRELEOMINARY REPORT OF COMMITTEE ON WAYS AND MEANS, 
73d Cong., 2d Sess. (1934) 89. But cf. Sen. Rep. No. 558, 73d Cong., 2d Sess., Ser. 
No. 9769 (Committee on Finance, 1934) 16. 

56 48 STAT. 706 (1934), 26 U.S. C. § 113(a) (6),(7) (1935). 


1 55 Sup. Ct. 894 (1935), petition for rehearing denied, Oct. 14, 1935. See Hale, 
What is a Confiscatory Rate (1935) 35 Cox. L. Rev. 1045; Glaeser, The Supreme 
Court Sheds More Light upon the Doctrine of Fair Value (1935) 11 J. LAND AND 
P. U. Econ. 316; Bauer, The Supreme Court Limits Public Utility Valuations (1935) 
24 Nat. Mun. Rev. 440; Welch, Fall of a Short Cut Valuation Method (1935) 16 
P. U. FortNIGHTLY 253; Note (1935) 22 Va. L. Rev. 73. 

* “ Historical cost ” indicates the amount invested in the utility but does not 
pretend to show the status of that investment in terms of present value. “ Prudent 
investment ” limits historical cost to the amount prudently invested. See the sepa- 
rate concurring opinion of Mr. Justice Brandeis in Southwestern Bell Tel. Co. v. 
Public Serv. Comm., 262 U. S. 276, 289 (1923). Also, see Frankfurter, Mr. Justice 
Brandeis and the Constitution (1931) 45 Harv. L. Rev. 33, 59-66; Brown, The 
Defects in Mr. Justice Brandeis’ Theory of Prudent Investment as a Rate Base 
(1924) 12 Catrr. L. Rev. 283. For a collection of articles on various aspects of 
valuation, see Powell, State Rate Regulation and the Supreme Court 1922-1930 
(1932) 20 Ky. L. J. ror. 

3 See, e.g., McCardle v. Indianapolis Water Co., 272 U. S. 400, 408-09 (1926) ; 
Los Angeles Gas & Elec. Corp. v. Railroad Comm., 289 U. S. 287, 305 (1933); cf. 
West v. Chesapeake & Potomac Tel. Co., 55 Sup. Ct. 894, 897, n.6 (1935). To the 
economist “ value” usually means earning power, the very thing to be determined 
i rate valuation. The Supreme Court’s notion of “ fair value ”, therefore, is an 
artificial concept which means nothing more than a valuation which the Court deems 
non-confiscatory. See Beutel, Valuation as a Requirement of Due Process of Law 
im Rate Cases (1930) 43 Harv. L. Rev. 1249-74; Note (1927) 5 Harv. Bus. REv. 
236; cf. Hale, supra note 1. 

* Southwestern Bell Tel. Co. v. Public Serv. Comm., 262 U. S. 276 (1923); 
Bluefield Waterworks and Improvement Co. v. Public Serv. Comm., 262 U. S. 679 
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ous, and time-wasting.® The use of index numbers to translate a valua- 
tion previously established into one in accord with present prices seemed 
to offer a solution which at the same time would be inexpensive, time 
saving, and indicative of “ present value ”’. 

The theory of index numbers begins with the hypothesis that, since 
money is simply a variable medium of exchange, the present value of yes- 
terday’s dollar can best be obtained by comparing its purchasing power 
then and now.® Thus, the “ present value” of a plant, aside from 
“ going value ” and other like intangible items,’ will be its historical cost 
translated into present purchasing power, minus depreciation, similarly 
translated. Analysis of price indices for the years in question will 
yield comparative annual percentages, and these, the index numbers 
or “ fair value indices ”, when applied to historical cost will produce a 
figure which, added to the commission’s estimate of intangible values, 
will approximate “ present value ”.® 

In applying this method, the Maryland commission utilized sixteen 
different price indices of commodities and construction costs.’° These 
indices were weighted in accordance with their supposed accuracy and 
closeness of relation to telephone property," and the “ fair value indices ” 














(1923); McCardle v. Indianapolis Water Co., 272 U. S. 400 (1926); St. Louis & 
O’Fallon Ry. v. United States, 279 U.S. 461 (1929). 

5 See 55 Sup. Ct. at 903; cf. FRANKFURTER, THE PUBLIC AND ITS GOVERNMENT 
(1930) 95-101. For a discussion of this method of computing valuation, see God- 
dard, Evolution of Cost of Reproduction (1928) 41 Harv. L. Rev. 564; Goldthwaite, 
Reproduction Cost and Price Levels (1932) 21 Nat. Mun. REv. 427. 

6 For an excellent discussion of the theory and validity of index numbers, see 
1 Keynes, A TREATISE ON MONEY (1930) 53-120, and authorities cited at 55. Also 
see Raver, Index Numbers of Public Utility Construction Costs (1927) 3 J. Lan 
AND P. U. Econ. 343; Fisher, THE MAKING oF INDEx NuMBERS (1922). They are 
unfavorably compared with appraisal methods of valuation in Sweeney, Approxi- 
mation of Appraisal Values by Index Numbers (1934) 13 Harv. Bus. REv. 108. 

7 See BAvER AND Gotp, Pustic Utmity VALUATION (1934) 261-88, 301-37; 
MOosHER AND CRAWFORD, Pusitic Utitiry REGULATION (1933) 196-201. 

8 Allowance for annual depreciation should be based upon “ present value”. 
United Railways & Elec. Co. v. West, 280 U. S. 234, 254 (1930) ; see MOSHER AND 
CRAWFORD, op. cit. supra note 7, at 160. 

9 See 1 Record, pp. 383-422, West v. Chesapeake & Potomac Tel. Co., 55 Sup. Ct. 
894 (1935); Brief for Appellant, pp. 49-64, id. Major objections urged against 
the accuracy of this method are a failure to make allowance for changes in the effi- 
ciency of labor, and a failure to allow for decreases in the amount of labor required 
because of changes in machinery. See Goldthwaite, supra note 5, at 430-32. _ 

10 The indices used represented commodity prices, construction costs, building 
materials, consumers’ purchasing power, Baltimore wages, prices of telephone and 
telegraph properties owned by railroads, and the prices of such sold to telephone 
companies. For a complete list, see Re Chesapeake & Potomac Telephone Co., 
1 P. U. R. (ns.) 346, 364 (Md. 1933). The commission used more generalized 
indices than customary to avoid reflecting monopolistic telephone company prices. 
See id. at 370; Brief for Appellants, pp. 53-62, West v. Chesapeake & Potomac Tel. 
Co., 55 Sup. Ct. 894 (1935). The inclusion of such construction cost indices as those 
of the Engineering News Record, American Appraisal Co., Richey (old series), Con- 
solidated Engineering Co., and Turner Construction Co., may have tended to ob- 
viate in this case the objections to price indices in general mentioned in note 9; 
supra. 

11 The combined indices were indicated by the number 31, and within this figure 
individual indices were represented by “ weights” ranging from 1 to 4. Thus, to 
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computed therefrom were employed to translate into “ present value ” 
or purchasing power the valuation of the telephone company’s plant as 
determined in a previous suit,’* all capital additions thereafter, and 
depreciation.** In opposition, the company advanced a so-called “ re- 
production cost” study. Rather than appraising the entire property, 
the company secured appraisals of samples of various types of property 
in the plant, assumed similar appraisals for each year since the previous 
valuation, and closed gaps in this study by its own translation of actual 
cost prices into “ present value” with index numbers based upon tele- 
phone company prices.** 

Both methods were unorthodox. Although the company’s evidence 
of “ reproduction cost ” in St. Louis & O’Fallon Ry. v. United States 
consisted of 1914 costs translated into 1928 values by index numbers, 
those numbers had been based upon specialized indices for railroad 
prices.*® And in Clark’s Ferry Bridge Co. v. Commission," the Supreme 
Court had approved the use of price indices only in so far as they 
showed generally a downward trend of prices to justify a commission 





the United States Department of Labor All-Commodities Index was assigned a 
weight of 4, and to the National Association of Purchasing Agents commodity index 
a weight of 2. See 55 Sup. Ct. at 904, n.4; Chesapeake & Potomac Tel. Co. v. West, 
7 F. Supp. 214, 229 (D. Md. 1934). 

12 Chesapeake & Potomac Tel. Co. v. Whitman, 3 F.(2d) 938 (D. Md. 1925). 
After the district court had enjoined the commission from enforcing current rates 
with a rate base at about book cost, the commission established new rates based 
upon the court’s findings. These findings were secured by translating book values 
into “ present value ” by the use of a single index, the United States Department of 
Labor All-Commodities Index. See id. at 944, 947; cf. United Fuel & Gas Co. v. 
Public Serv. Comm., 14 F.(2d) 209 (S. D. W. Va. 1926). 

13 See 55 Sup. Ct. at 896, n.5. The commission found the value on Dec. 31, 1932, 
to be $32,621,190. The net revenue for 1934 was placed at $3,353,793. At 6% the 
return would be $1,957,271 which would be exceeded by the estimated revenue by 
$1,396,522. However, the commission required a reduction of but $1,000,000 be- 
cause of the rise of the general price level in 1933. The figures represent both inter- 
state and intrastate business, but the parties stipulated that the former was 15% 
and the latter 85% of the total. Hence the commission’s order involved a reduction 
of $850,000. See 55 Sup. Ct. at 895. 

14 See Chesapeake & Potomac Tel. Co. v. West, 7 F. Supp. 214, 222-25 (D. Md. 
1934) ; 1 Record, pp. 237-79, West v. Chesapeake & Potomac Tel. Co., 55 Sup. Ct. 
894 (1935); Morehouse, Price Trends in the Baltimore Telephone Case (1935) 
11 J. Lanp Aanp P. U. Econ. 318, 319. The difference between the commission’s 
and the company’s index numbers is material. The commission sought to evade 
peculiarities of monopolistic telephone prices which rose, 1930-32, when all other 
prices were falling, and telephone labor costs which did not decline as did such costs 
in general. See note 10, supra. The company argued, however, that unless indices 
were based upon telephone properties they did not reflect the present value of this 
property. See Brief for Appellee, pp. 31-42, id.; 7 F. Supp. at 229. The company’s 
method of utilizing indices was analogous to that employed in the O’Fallon case. 
See Record, pp. 312—14, St. Louis & O’Fallon Ry. v. United States, 279 U. S. 461 
(1929) ; p. 303, infra. 

15 279 U. S. 461 (1929). The Interstate Commerce Commission, which had 
with gusto based recapture orders upon “ prudent investment” calculations, was 
reversed for failing to give the required statutory “ due consideration ” to “ the law 
of the land ”, represented in the case by the company’s “ reproduction cost ” study, 
evolved as indicated. 

16 See note 14, supra. 

17 291 U. S. 227 (1934). 
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in rejecting a company’s request for increased rates.1* Other state com- 
missions had expressed various views as to the use of price indices. In 
Borth v. Philadelphia & W.C. Traction Co.,'® the Pennsylvania com- 
mission had approved the application of a single general index to book 
costs as a correct method of determining “ reproduction cost”. The 
index approved in Re United Railways of St. Louis *° was based upon 
the particular type of property involved, and the decision was expressly 
confined to such indices. And in Re Bluefield Telephone Co.,” the 
West Virginia commission had completely rejected the use of price 
indices as a basis of valuation. Nevertheless, the Maryland commission’s 
price index analysis was certainly the most thorough thus far attempted; 
nor was it more unique in the cases than the company’s “ sample ” method 
of determining “‘ reproduction cost ”.** 

After extended hearings, the commission rejected the company’s con- 
clusions as conjectural, established its own figures and ordered a reduc- 
tion in rates.** Upon appeal, a three-judge district court ** rejected 





18 The company based its request upon a “ reproduction cost ” appraisal of a 
bridge built six years previously. The Pennsylvania commission refused to alter 
the rate base, established upon “ historical cost ”, and supported this refusal by a 
reference to price indices and charts showing a downward trend of prices. The 
indices were not used as a basis of any specific valuation. Cf. Re Southern Bell Tel. 
& Tel. Co., 7 P. U. R. (n.s.) 21 (N. C. 1934). 

19 P. U. R. 1928D 269 (Pa. 1928) ; cf. Re Penobscot County Water Co., P. U. R. 
1923B 771 (Me. 1922); Scranton v. Scranton Spring Brook Water Serv. Co., Com- 
plaint Docket No. 7652 (Pa. 1934). Compare the use of price indices to ascertain 
adjusted book cost, rather than present value, when the company’s books were un- 
reliable. Re Barron County Tel. Co., P. U. R. 1933E 403 (Wis. 1933). But cf. 
Re Rock Hill Tel. Co., P. U. R. 1928E 221 (S. C. 1928). 

20 P. U. R. 1928E 419 (Mo. 1928). The company’s valuation based upon 
stipulated actual costs translated into present value by index numbers was accepted 
by the Missouri commission. Cf. Re Coast Gas Co., P. U. R. 1923A 349 (N. J. 
1922). 

21 P. U. R. 1926D 209 (W. Va. 1926). The company offered a valuation based 
upon book costs translated into present value by index numbers based upon price 
indices for the particular type of business. The commission’s condemnation, how- 
ever, included all index numbers, however constructed. Cf. Re Cumberland & 
Allegheny Gas Co., P. U. R. 1928B 20 (W. Va. 1927); Citizens of Ray v. Montana 
Dak. Power Co., 7 P. U. R. (N.s.) 424 (N. D. 1934). Also, see Washington Heights 
Taxpayers Ass’n v. New York Edison Co., P. U. R. 1932E 218, 231 (N. Y. 1932). 
But cf. King’s County Lighting Co. v. Prendergast, 7 F.(2d) 192 (C.C. A. 2d, 1925), 
where it appears that the New York commission has used price indices to check 
valuations obtained through other methods. 

22 No case involving a “ sample ” reproduction cost study has been encountered. 
Cf. Morehouse, loc. cit. supra note 14. 

23 See note 13, supra. 

24 The instant case was the last to come to the Supreme Court from a statutory 
district court before the Johnson Act became effective. 48 Stat. 775 (1934), 28 
U.S. C. § 41(1) (1935); see Rooks, The Johnson Bill (1934) 10 J. LAND ann P. U. 
Econ. 313; cf. Note (1935) 30 Inu. L. Rev. 215. The Act deprives federal district 
courts of jurisdiction to review rate orders not interfering with interstate commerce, 
issued after reasonable notice and hearing, where a plain, adequate, and speedy 
right of review in state courts exists. Unless it is evaded by a narrow interpretation 
of the last clause, fewer cases will come before the Supreme Court, since certiorari 
only, not appeal as of right, will be available to the utility. See Rooks, supra, at 
318. The consequent fewer pronouncements as to proper methods of valuation was 
one of the grounds urged for a rehearing. See Petition for Rehearing, p. 2, West v. 
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the results of both commission and company in favor of its own “ his- 
torical cost ” study which, it maintained, proved the commission’s re- 
sults to be confiscatory and the company’s, inflated.*® 

The Supreme Court, convinced that the price indices employed were 
not intended to be used in determining value, that the variety of result 
reached with different indices showed their incompetency, and that a 
valuation dependent upon price trends would be too momentary in 
effect to be the basis of “ fair present value’, found the commission’s 
method so pernicious that the use thereof amounted to a denial of due 
process of law, without considering whether the result thus reached 
would amount to confiscation. The three Justices who dissented argued 
simply that, unless the evidence showed clearly that the method used by 
the commission would produce confiscation, the decision was an invasion 
of the commission’s legal sphere of action which violated the Court’s duty 
to decide constitutional issues only.”® 

Northern Pac. Ry. v. Department of Public Works ** and Chicago, M. 
& St. P. Ry. v. Commission ** seem doubtful authority for the majority 
holding. In those cases the Court had held commissions’ methods of 
setting railroad rates a denial of due process of law procedurally, only 
when the evidence in the particular case showed the rates to be actually 
confiscatory.”® And there, where the validity of rates, not rate bases, 
was involved, the issue of confiscation could more easily be left with a 





Chesapeake & Potomac Tel. Co., 55 Sup. Ct. 894 (1935), petition denied, Oct. 14, 
1935. 
25 By subtracting the company’s depreciation reserve from the book cost and 
adding an allowance for working capital, the district court found a valuation of 
$39,541,921 which would yield a 44% return upon the commission’s rate base. Any- 
thing less than 6% was held to be clearly confiscatory. See 7 F. Supp. at 237; cf. 
note 31, infra. 

26 Of course, the decision was based upon the well-established rule that procedure 
which denies a “ fair ” hearing is constitutionally invalid, and, if index numbers are 
worthless as evidence, it is correct. Cf. Beutel, supra note 3, at 1266. The minority 
argued that no question as to the sufficiency of the hearing was presented. See 55 
Sup. Ct. at 902. The ultimate conflict, and the reason for emphasizing confiscation, 
is the minority’s denial of the majority’s premise that the commission acted without 
any legal evidence, i.e., evidence which a reasonable man could believe. To thus 
characterize the use of index numbers in view of their history, without some con- 
sideration of results, seems inconclusive. And if the minority’s argument that “ no- 
tice and hearing ” were satisfied is correct, a wealth of citation is available as to the 
Court’s sole concern with actual confiscation. See, e.g., Los Angeles Gas Corp. v. 
Railroad Comm., 289 U. S. 287, 304-05 (1933). Also, see West Ohio Gas Co. v. 
Public Util. Comm., 294 U. S. 63, 70 (1935). 

*7 268 U.S. 39 (1925). A state commission reduced rates on intrastate log ship- 
ments upon the basis of deductions from data introduced by the carriers, without 
any attempt to refute the carriers’ persuasive evidence that existing rates were con- 
fiscatory. The decision of the state supreme court affirming the commission’s action 
was reversed. 

_*8 274 U. S. 344 (1927). A state commission reduced rates upon intrastate log 
shipments upon the ground that intrastate rates should correspond with similar re- 
ductions for interstate rates made by the Interstate Commerce Commission and 
refused to consider the carrier’s strong evidence of confiscation. The state supreme 
court, affirming, was reversed. 

*9 See 268 U.S. at 43, 45; 274 U.S. at 350-51. 
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minimum of discussion than in the present case involving the fixing of a 
rate base, “. . . the most speculative undertaking . . . in the entire his- 
tory of English jurisprudence.” *° Little can be added to the dissenting 
Justices’ disavowal of majority premises ** which rest upon a completely 
unreal estimate of the accuracy of “ approved” valuation methods. 
The Court’s dissatisfaction with the variable results obtained with a 
single price index not only disregards record evidence of even greater 
variety in “ reproduction cost ” estimates,®? but also fails to notice the 
commission’s actual combination of indices. And the Court’s reference 
to experience under the commission’s method,** apparently used to show 
how easily confiscation might result, is clearly incomplete without refer- 
ence to experience under other methods, since the commission’s con- 
sidered effort to “ cushion ” its result to accord with future changes in 
the price level ** is at least as accurate as an engineer’s guess, the only 
way future values are brought within the purview of “ reproduction 
cost ” appraisals.*® 

By repeating the time-worn formula of Smythe v. Ames *® that all 
legally recognized methods of determining value are factors to be con- 
sidered, the Court has reverted to its own peculiar view of “ fair present 
value ” ** in a decision which apparently precludes painstaking efforts 
to reach that same ephemeral result in less costly and time-wasting ways. 
In this sense, the decision marks a sharp change in attitude from that 
discernible in Lindheimer v. Illinois Bell Tel. Co.,3* which seemed to 
portend a more realistic concept of rate valuation. And, although the 
“test of experience ”, emphasized in that case, would normally be of 
little value in such cases as the present where the validity of a rate reduc- 
tion is in question,*® its force is greatly weakened even in the situations 





80 See 55 Sup. Ct. at gos. 

31 An example of the company’s failure to sustain its burden of proving con- 
fiscation is illustrated by the dissent’s reference to the fact that, assuming the district 
court’s “ historical cost ” study to be accurate, the rate established by the com- 
mission would allow a 44% return. Less had been held non-confiscatory when busi- 
ness in general had been more remunerative than at present. See 55 Sup. Ct. at 903. 

82 See 55 Sup. Ct. at 906, n.7; Beutel, supra note 3, at 1264, n.53. 

83 See 55 Sup. Ct. at 899. 

84 See note 13, supra. 

35 The Supreme Court has neatly expressed the mechanics of avoiding “ spot” 
reproduction cost by requiring that appraisers must make “. . . an honest and in- 
telligent forecast as to probable price and wage levels during a reasonable period in 
the immediate future”. See McCardle v. Indianapolis Water Co., 272 U. S. 400, 
408 (1926); cf. Southwestern Bell Tel. Co. v. Commission, 262 U. S. 276, 287-88 
(1923). Of course such provisions for the future will “cushion ” the rate base, 
while the commission in the instant case “ cushioned ” the rate. See note 29, supra. 
The commission’s allowance would seem generous in view of the fact that it would 
amount to approximately $6,600,000 in the rate base. Cf. MosHER AND CRAWFORD, 
op. cit. supra note 7, at 225. 

36 169 U.S. 466 (1898). 

87 See 55 Sup. Ct. at 897. For the history of this doctrine, see Beutel, supra note 
3, at 1258 et seg.; BAUER AND GOLD, op. cit. supra note 7, at 25-111. See note 3, 
supra. 

88 292 U.S. 151 (1934), Note (1934) 48 Harv. L. Rev. 83. 

89 See Note (1934) 48 Harv. L. REv. 83, 87. 





—— ap 


— a | i | 


1935] NOTES 303 


to which it is directly applicable when the Court, because of its dis- 
agreement with a commission’s method, is free to ignore results. 

The decision is not a complete repudiation of the use of price indices,*° 
however, and if the history of “ prudent investment ” offers any analogy, 
such indices may yet prove useful. Despite several decisions appar- 
ently approving “ reproduction cost ” to the exclusion of other valuation 
devices,** the Supreme Court in Los Angeles Gas & Elec. Corp. v. Com- 
mission ** refused to reverse a state commission using “ prudent invest- 
ment ”, because its result approximated the Court’s opinion of “ fair 
present value ” at the prevailing price level, and because the California 
commission paid lip service to “ approved” methods of valuation.** 
Since the Maryland commission’s frankness in repudiating “ reproduc- 
tion” and “ historical” cost ** is reminiscent of the Interstate Com- 
merce Commission’s denunciation of “ reproduction cost ” in the O’Fal- 
lon case where findings based upon “ prudent investment ” were re- 
versed,**® the Los Angeles case may offer a lesson in subtlety. Neverthe- 
less, the categorical nature of the present decision may be taken as a 
warning against any substantial reliance upon price indices in the future. 
The public’s need for some inexpensive and expeditious method of deter- 
mining a mythical “ fair value ’”’,** however, should induce attempts to 
overcome the Court’s present attitude. And if the attempt be made, 
grounds of distinction are not wanting. Aside from the Maryland com- 
mission’s frankness, the fact that the lower court valuation of 1923, to 





40 “ This is not to suggest that price trends are to be disregarded. Quite the 
contrary is true. And evidence of such trends is to be considered with all other 
relevant factors.” 55 Sup. Ct. at 898. 

41 See cases cited note 4, supra; Goddard, supra note 5, at 570 et seg. The 
Court has never, in terms, so far committed itself. 

42 289 U. S. 287 (1933), (1933) 31 Micu. L. Rev. 1169. 

43 Comparison of majority and minority opinions will illustrate, perhaps, why 
more conservative members of the Court were induced to join in the majority opin- 
ion. In spite of an apparent reliance upon “ prudent investment ” the commission 
presented enough evidence on “ reproduction cost” to enable the majority’s state- 
ment of facts to read as if a complete “ reproduction cost ” study had been made. 
See 289 U. S. at 292-97, 304-11, 321-26; Pegrum, Do We Want Scientific Regulation 
(1933) 9 J. LAND AND P. U. Econ. 314, 316. 

44 See Brief for Appellants, pp. 49-62, West v. Chesapeake & Potomac Tel. Co., 
55 Sup. Ct. 894 (1935). 

45 See note 15, supra; cf. Note (1930) 15 Corn. L. Q. 314, 318. 

#6 Massachusetts and California have employed “ prudent investment”, the 
former since 1885. See Re Los Angeles Gas & Light Co., 35 Cal. R. R. Comm. 442, 
445 (1930); Barnes, Pusric Utmiry Controt In MASSACHUSETTS (1930). Com- 
pare the English practice under which the regulatory body must allow a yield of net 
revenue equal to that earned in 1913 with provision for capital added since that date 
and capital which, although acquired before 1913, had not then become fully re- 
munerative. Railways Act, 1911, 11 & 12 Gero. V, c. 55, $858, 59. Cf. Grand 
Trunk Ry. v. The King, [1923] A. C. 150, Note (1923) 21 Micu. L. Rev. 904. The 
existence of another valuation method comparatively simple of application might 
lessen a tendency for commissions to “ negotiate” rates with utilities because of the 
Present difficulties of valuation. See Washington Heights Taxpayers’ Ass’n v. New 
York Edison Co., P. U. R. 1932E 218, 232-35 (N. Y. 1932); Whitsell, Regulation 
by Conference vs. Formal Proceedings (1931) 98 Exec. Wortp 415; MOosHER AND 

RAWFORD, oP. cit. supra note 7, at 191. 
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which the “‘ fair value index ” had been applied, had itself been reached 
by translating 1916 values into 1923 values by the use of a single index * 
may suggest that the Supreme Court’s attitude was a revulsion at a 
pyramid of index numbers rather than at their use to bring a compara- 
tively recent valuation up to date.*® 

Whatever is the intended scope of the West decision, it should not be 
loosely accepted by state commissions entrusted with the practical prob- 
lem of valuation. Apparently, “ fair present value ” will continue to be 
required by the Supreme Court, but continued experiment is the only 
hope for a sensible reconciliation of such an aim and the money and 
time available to regulatory commissions. 





SUICIDE AND INSURANCE. — Before a ruined business man leaps from 
the sixty-second floor so that his family will live securely upon the pro- 
ceeds of his life insurance, he might well pause to consider the legal con- 
fusion into which he is about to launch his dependents. Only when the 
policyholder is insane is the law reasonably clear. In such cases, if the 
policy contains no suicide or incontestable clause, courts have uni- 
formly allowed recovery,’ either upon the ground that insane suicide is 
an accident or that the rights of those claiming under the policyholder 
should not be defeated when his mental state would relieve him of 
criminal or contractual liability. And even when the policy contains a 
suicide clause, the great majority of courts, arguing that suicide is a 
technical legal term implying wilful and felonious self-destruction, have 
reached the same result.2 Courts which hold otherwise reason that self- 
destruction while insane, so long as the physical nature and consequences 
of the act are appreciated, is included within the definition of suicide in 
the average person’s mind,* as it was in the minds of the ancient coro- 





47 See note 12, supra. a 

48 This fact was mentioned in the opinion only in denying the commission’s argu- 
ment that the company agreed to the use of indices in the present case. See 55 Sup. 
Ct. at goo. 


1 E.g., Bankers’ Fraternal Union v. Donahue, 33 Ky. L. Rep. 196, 109 S. W. 878 
(1908) ; Horn v. Anglo-Australian & Universal Family Life Assur. Co., 30 L. J. Ch. 
511 (1861); cf. Wilder v. Russell Library Co., 107 Conn. 56, 139 Atl. 644 (1927). 
See 6 Coucu, INsuRANCE (1930) § 1262a. The burden of proof of insanity is on 
the plaintiff. Sovereign Camp W. O. W. v. Landrum, 158 Ky. 841, 166 S. W. 598 
(1914); Phillips v. Louisiana Equitable Life Ins. Co., 26 La. An. 404 (1874). 
Contra: Schultz v. Insurance Co., 40 Ohio St. 217 (1883). The presumption of 
sanity plays a small réle in these cases. But cf. Schultz v. Insurance Co., supra, 
at 223-24. 

2 Life Ins. Co. v. Terry, 15 Wall. 580 (U.S. 1872); Knickerbocker Life Ins. 
Co. v. Peters, 42 Md. 414 (1875) ; Breastead v. Farmers’ Loan & Trust Co., 4 Selden 
299 (N. Y. 1853); see Mikell, Zs Suicide Murder (1903) 3 Cor. L. Rev. 379; Note 
(1892) 17 L. R. A. 89. The suicide clauses here considered negative the insurer's 
liability for suicide but do not expressly deny liability whether the insured be sane 
or insane. See 6 Coucu, InsurANCE (1930) § 1262d; Note (1909) 17 L. R. 
(N.S.) 260 et seg. For the effect of the latter type clause, see p. 305, infra. 

3 Dean v. American Mut. Life Ins. Co., 4 Allen 96 (Mass. 1862) ; Cooper V- 
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ners.* But when the policy excepts suicide while sane or insane, most 
courts respect the clause and deny recovery no matter how pronounced 
the insanity.° In New York Life Ins. Co. v. Dean,’ however, the Ken- 
tucky court held that suicide must be deemed to be an accident when 
the insured was so insane as not to appreciate the physical nature and 
consequences of his act. But this view disregards the fact that it was 
precisely to avoid litigating such questions of intent and degrees of in- 
sanity that induced the company to insert the broader type of suicide 
clause in the policy. 

If the insured was sane when he committed suicide, more diverse views 
as to the beneficiary’s legal position must be considered. When the 
policy contains no suicide or incontestable clause, its holder’s suicide 
has been variously regarded as an excepted risk which is not covered by 
the policy, as a defense which will defeat recovery when the policy is 
payable to the insured or his estate, or as neither an excepted risk nor a 
defense, that is, as having no effect whatever upon the company’s 
liability. | 

Although the point was never squarely decided, early English and 
American law seems to have considered suicide as furnishing the insurer 
with a defense which would avoid the policy only when the insured or 
his estate would receive the proceeds, rather than as an excepted risk.® 





Massachusetts Mut. Life Ins. Co., 102 Mass. 227 (1869) ; Hathaway v. National Life 
Ins. Co., 48 Vt. 335 (1875). 

4 See Hartman, The Presumption Against Suicide as Applied in the Trial of In- 
surance Cases (1934) 19 Mara. L. REv. 20, 24. 

5 As to various clauses of this type, see 6 Coucn, INSURANCE (1930) § 1262e; 
Note (1909) 17 L. R. A. (N.S.) 260. 

6 Clarke v. Equitable Life Assur. Soc., 118 Fed. 374 (C. C. A. 4th, 1902) ; Moore 
v. Northwestern Mut. Life Ins. Co., 192 Mass. 468, 78 N. E. 488 (1906) ; De Gogorza 
v. Knickerbocker Life Ins. Co., 65 N. Y. 232 (1875) ; cf. Sovereign Camp, W. O. W. v. 
Hunt, 136 Miss. 156, 98 So. 62 (1923) (death while violating law). But where 
self-destruction is accidental, recovery is generally allowed. Edwards v. Travelers’ 
Life Ins. Co., 20 Fed. 661 (C. C. N. D. N. Y. 1884), aff'd on other grounds, 122 
U.S. 457 (1887) ; Keels v. Mutual Reserve Fund Life Ass’n, 29 Fed. 198 (C. C. D. 
S. C. 1886); Freeman v. Metropolitan Life Ins. Co., 35 Ga. App. 770, 134 S. E. 
639 (1926), (1927) 25 Micu. L. Rev. 308; Parker v. New York Life Ins. Co., 188 
N.C. 403, 125 S. E. 6 (1924); Hartin v. Sovereign Camp W. O. W., 124 S. C. 397, 
117 S. E. 409 (1923) (“ death by his own hand ” suicide clause). Contra: Camp- 
bell v. Order of Washington, 53 Wash. 398, 102 Pac. 410 (1909), (1910) 8 Micu. 
L. Rev. 247. The same result has been reached when accident policies with sane- 
insane suicide clauses were involved. Tuttle v. Iowa State Traveling Men’s Ass’n, 
132 Iowa 652, 104 N. W. 1131 (1905); Cady v. Fidelity & Cas. Co., 134 Wis. 322, 
113 N. W. 967 (1908). Contra: New Amsterdam Cas. Co. v. Breschini, 64 F.(2d) 
887 (C. C. A. oth, 1933); Equitable Life Assur. Soc. v. Bailey, 203 Ky. 339, 262 
S. W. 280 (1924). 

7 226 Ky. 597, 11 S. W.(2d) 417 (1928), (1929) 17 Ky. L. J. 404. 

8 Accord: Modern Woodmen v. Neeley, 33 Ky. L. Rep. 758, 111 S. W. 282 (1908), 
(1908) 8 Cox. L. Rev. 587; Pierce v. Travelers’ Life Ins. Co., 34 Wis. 389 (1874) ; 
cf. Schultz v. Insurance Co., 40 Ohio St. 217 (1883) (“death by his own hand 
under any circumstances ” suicide clause) ; Ladwig v. National Guardian Life Ins. 
Co., 211 Wis. 56, 247 N. W. 312 (1933), (1933) 17 Mara. L. Rev. 306; see 6 Coorey, 
Briers oN INSURANCE (2d ed. 1928) 5442 et seq. 

® See Fitch v. American Popular Life Ins. Co., 59 N. Y. 557, 573 (1875) ; Hart- 
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The rights of other beneficiaries, upon this theory, would not be defeated 
by acts of the insured after the policy was obtained. Thus, many deci- 
sions allowed recovery when the policy was payable to third parties,’ 
while such English cases as Cook v. Black ™ held an express agreement 
to pay the insured’s assignee upon the former’s suicide not to be contrary 
to public policy.*? 

With this background, the Supreme Court, in Ritter v. Mutual Life 
Ins. Co.,* considered the effect of the suicide of one who had taken out 
a policy payable to himself or his estate with the intent to commit sui- 
cide.** With great earnestness, the Court averred that public policy 
must deem suicide beyond the contemplation of the contracting parties 
since their express agreement to cover such risk would be void, that 
mortality tables did not include such risks, and that one who commits 
suicide, like one who fires his house to collect insurance, should not be 





rm v. Keystone Ins. Co., 21 Pa. 466, 479 (1853); cf. cases cited notes 10, 11, 
infra. 

10 E.g., Northwestern Ben. & Mut. Aid Ass’n v. Wanner, 24 Ill. App. 357 (1887); 
Mills v. Rebstock, 29 Minn. 380, 13 N. W. 162 (1582); Fitch v. American Popular 
Life Ins. Co., 59 N. Y. 557 (1875). But see Supreme Commandery K. G. R. v. 
Ainsworth, 71 Ala. 436, 447 (1882). 

11 y Hare 390 (Ch. 1842). Accord: Moore v. Woolsey, 4 El. & Bl. 243 (Q. B. 
1854). These cases contain dicta that suicide would prevent recovery by the 
executors of the insured; but no English case went so far as either to hold or ex- 
press the opinion that suicide would avoid a policy payable to a third party. 

12 Courts seldom deal with general literature upon suicide. This seems due to 
the comparatively recent origin of life insurance in Anglo-Saxon countries. Thus, 
the earliest case in the United States was decided in 1815; and by 1872 there were 
only about 168 cases upon the subject, of which 22 were unreported. See Briss, THE 
Law oF Lire INSURANCE (1872) v; VANCE, HANDBOOK OF THE LAW OF INSURANCE 
(2d ed. 1930) 24 et seg. By then the whole moral and intellectual atmosphere was 
permeated with apologies for suicide under various circumstances, and the ancient 
common law rigors as to suicide had either been repealed or were no longer en- 
forced. See Cavan, Suicipe (1928) 22-24; DuBLIn AND BuNzELL, To BE or Not 
To BE (1933) 212 et seg. Thus, references to constitutional and statutory omis- 
sions of provisions respecting suicide were more persuasive than they might have 
been had the middle ages’ religious hostility to suicide persisted. Forfeiture of 
policies for suicide has been mentioned as a violation of provisions abolishing for- 
feitures. See, e.g., Collins v. Metropolitan Life Ins. Co., 232 Ill. 37, 83 N. E. 542 
(1908). And the analogy of wills made in contemplation of suicide has been used to 
argue that such attempts to pass on property are not obnoxious to public policy. 
See, e.g., In re Chevallier’s Estate, 159 Cal. 161, 113 Pac. 130 (1911). The policy 
invalidating, as gifts causa mortis, gifts made in contemplation of suicide has been 
raised by those who propose to forfeit insurance for suicide. E.g., Blazo v. Cochrane, 
71 N. H. 585, 53 Atl. 1026 (1902); see Note (1932) 32 Cor. L. Rev. 702, 710-11. 
These arguments, however, seem to overlook the fact that in cases of devolution 
only property already owned is passed on, whereas the insured has only a claim 
against the company which he seeks to mature and pass to others. And gifts cause 
mortis must be made in fear of impending danger of death, which is non-existent 
if the donor can avert the calamity. 

13 169 U. S. 139 (1898); cf. Northwestern Mut. Life Ins. Co. v. McCue, 223 
U. S: 234 (1912) (execution). 

14 The insured’s application contained a warranty against suicide within two 
years. Although this warranty was violated, it was excluded by the lower court 
because the application was not attached to the policy, and the Supreme Court, 
declining to pass upon this ruling, considered the case as if the warranty were non- 
existent. See 169 U.S. at 143-44. 





— 2 ae eS eS TS!hlUh] 


1935] NOTES 397 


allowed to profit from his own wrongful act; suicide, therefore, was held 
to be an implied exception which would not come within the coverage 
of the policy, and recovery was denied. Although the Court’s result 
was consistent with the earlier view of suicide as a defense, its interpreta- 
tion of insurance as impliedly excepting suicide was novel. The opinion 
was followed in the federal courts,!> but the great majority of state 
courts completely rejected its reasoning, retained the earlier view of 
suicide as a defense, and allowed recovery in cases involving third party 
beneficiaries.** Only a small minority of state courts went so far as to 
deny recovery to third parties other than the insured’s estate upon the 
ground that suicide was an implied exception,’’ and of that minority 
most decisions involved only beneficiaries whose interests were not 
vested.** Another small minority so far rejected the Ritter case as to 
allow recovery in cases involving legal execution when the policy was 
payable to the insured or his estate.1* The fact that mortality tables 
include consideration of all manners of death was noted by courts, as it 
was by insurance companies.”° The argument that the insured profits 
by his own wrong was criticized as ignoring the fact that not he but 
innocent beneficiaries receive the proceeds.” And the Supreme Court’s 
view of a public policy which would bar recovery irrespective of bene- 
ficiaries’ interest in the policy disregarded a number of prior state court 





15 Hopkins v. Northwestern Life Assur. Co., 94 Fed. 729 (C. C. E. D. Pa. 
1899), aff'd on other grounds, 99 Fed. 199 (C. C. A. 3d, 1900) (third party bene- 
ficiary with non-vested interest) ; Supreme Council of Royal Arcanum v. Wishart, 
192 Fed. 453 (C. C. A. 3d, 1912), cert. denied, 226 U.S. 611 (1912). 

16 Grand Legion of Ill., Select Knights of America v. Beaty, 224 Ill. 346, 79 
N. E. 565 (1906) ; Seiler v. Economic Life Ass’n, 105 Iowa 87, 74 N. W. 941 (1898) ; 
Campbell v. Supreme Conclave, I. O. H., 66 N. J. L. 274, 49 Atl. 550 (1901) ; Morris 
v. State Mut. Life Assur. Co., 183 Pa. 563, 39 Atl. 52 (1898) ; Patterson v. Natural 
Premium Mut. Life Ins. Co., roo Wis. 118, 75 N. W. 980 (1898). 

17 Hunziker v. Supreme Lodge K. P., 117 Ky. 418, 78 S..W. 201 (1904); Se- 
curity Life Ins. Co. v. Dillard, 117 Va. 401, 84 S. E. 656 (1915); cases cited note 18, 
infra; see 6 CooLey, Briers ON INSURANCE (2d ed. 1928) 5398; 6 Coucn, INsuR- 
ANCE (1930) § 1262a; Note (1907) 8 L. R.A. (N.s.) 1124. But cf. Va. CopE (Michie, 
1930) § 4228. 

18 F.g., Davis v. Supreme Council Royal Arcanum, 195 Mass. 402, 81 N. E. 294 
(1907) ; Shipman v. Protected Home Circle, 174 N. Y. 398, 67 N. E. 83 (1903); cf. 
Smith v. Metropolitan Life Ins. Co., 125 Misc. 670, 211 N. Y. Supp. 755 (Sup. Ct. 
1925). 

19 Collins v. Metropolitan Life Ins. Co., 232 Ill. 37, 83 N. E. 542 (1908); cf. 
Weeks v. New York Life Ins. Co., 128 S. C. 223, 122 S. E. 586 (1924) ; Morton v. 
Supreme Council of Royal League, 100 Mo. App. 76, 73 S. W. 259 (1903); Lange 
v. Royal Highlanders, 75 Neb. 188, 196, 110 N. W. 1110 (1907). . 

20 See cases cited notes 16, 19, supra. Also see DUBLIN AND BuNzELL, To BE 
or Not To BE (1933) 258; HorrMan, SuIcIDE ProsteMs (1928) 27. 

21 Of course the insured may derive some satisfaction from his belief that third 
Persons whom he wishes to benefit will realize upon the policy, but to argue that he 
Profits from his own wrongful act thereby is a curiously inverted reasoning. More- 
Over, the argument based upon an analogy to fire insurance is wholly beside the 
Point, since life insurance is not a contract of indemnity which would defeat a claim 
for loss caused by the wilful act of the insured. Dalby v. India & London Life 

ur. Co., 15 C. B. 365 (1854); see VANCE, HANDBOOK OF THE LAw oF INSURANCE 
(2d ed. 1930) 80 et seq. 
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decisions recognizing a contrary public policy ** or refusing to consider 
suicide so immoral ** or illegal ** as to come within express exceptions 
in the policy. Nor have legislatures generally enacted laws making sui- 
cide an excepted risk. Georgia alone has relieved the insurer of liability 
for suicide,?® and the Georgia court has not hesitated to hold it con- 
sistent with public policy to contract that suicide shall be an excepted 
risk for a limited period only, thus waiving the protection of the statute.”® 
The Missouri legislature has abolished suicide as a defense except when 
the contract was made with the intent to commit suicide.2”_ And a North 
Dakota statute provides that suicide shall not be a defense when the 
contract has been in force for one year.** Such statutes, however, rather 
than considering suicide as an excepted risk, expressly recognize it as a 
defense. 

A third view as to the legal effect of suicide is suggested by the 





22 See cases cited notes 10, 11, supra. It is conceivable that the Court was 
somewhat influenced by the considerable increase not only in the number of sui- 
cides but also in the suicide rate in the prior decade. See HorrMan, SuICIDE PROB- 
LEMS (1928) 81 et seq. 

23 Northwestern Ben. & Mut. Aid Ass’n v. Wanner, 24 Ill. App. 357 (1887), 
cited note 10, supra. 

24 Kerr v. Minnesota Mut. Ben. Ass’n, 39 Minn. 174, 39 N. W. 312 (1888); 
Darrow v. Family Fund Soc., 116 N. Y. 537, 22 N. E. 1093 (1889). But cf. Ship- 
man v. Protected Home Circle, 174 N. Y. 398, 67 N. E. 83 (1903). 

25 Ga. CopE (1933) § 56-909. 

26 Mutual Life Ins. Co. v. Durden, 9 Ga. App. 797, 72 S. E. 295 (1911), (1912) 
12 Cor. Rev. 81; cf. Harrington v. Mutual Life Ins. Co., 21 N. D. 447, 131 N. W. 
246 (1911). 

27 Mo. Stat. Ann. (Vernon, 1932) 4385, § 5740. The statute was held to render 
void a suicide clause. Whitfield v. Aetna Life Ins. Co., 205 U. S. 489 (1907) (acci- 
dent policy) ; Knights Templars’ & Masons’ Life Indemn. Co. v. Jarman, 187 U. S. 
197 (1902); cf. Northwestern Nat. Life Ins. Co. v. Riggs, 203 U. S. 243 (1906). 
Despite the Whitfield case, the statute does not apply to accident policies. Von 
Crome v. Travelers’ Ins. Co., 11 F.(2d) 350 (C. C. A. 8th, 1926), cert. denied, 271 
U. S. 665 (1926) ; Andrus v. Business Men’s Accident Ass’n, 283 Mo. 442, 223 S. W. 
70 (1920). Nor does it apply to beneficiary associations. See Note (1921) 13 
A. L. R. 787. Also, see Coto. Comp. Laws (1921) § 2532, which fails to make an 
exception when the policy is secured with suicidal intent. And it has been held 
applicable to accident policies when the insured was insane. Business Men’s Assur. 
Co. of Am. v. Scott, 17 F.(2d) 4 (C. C. A. 8th, 1927), cert. denied, 275 U.S. 531 
(1927). 

28 N. D. Comp. Laws Ann. (1913) § 6633. Accord: Uran Rev. Strat. ANN. 
(1933) § 43-3-28. The Utah statute, in its original form, was held not only to apply 
to accident policies but also to preclude the introduction of any evidence of suicide 
in order to defeat the claim of the plaintiff upon whom rested the burden of proof 
of accident. Carter v. Standard Accident Ins. Co., 65 Utah 465, 238 Pac. 259 
(1925), construing Utah Laws 1909, c. 121, $53. As subsequently amended, how- 
ever, the statute no longer applies to accident policies. Also, see VA. Cope (Michie, 
1930) § 4228. A Texas statute allows the issuance of policies providing for pay- 
ment at maturity of less than their face value only upon the condition of the in- 
sured’s death by his own hand, sane or insane. Trex. ANN. Rev. Civ. Strat. 
(Vernon, 1925) art. 4733. But cf. Floyd v. Illinois Bankers’ Life Ass’n, 192 S. W. 
607 (Tex. Civ. App. 1917). Also, cf. Inx. Ann. Strat. (Smith-Hurd, 1935) c. 73, 
§ 239(q)(3). It is, of course, fundamental that these statutes do not apply to con- 
tracts executed outside the state even though suit be brought therein and the com- 
pany be engaged in business therein. State ex rel. Bowdon v. Allen, 85 S. W.(2d) 63 
(Mo. 1935) ; cf. Tuttle v. Iowa State Traveling Men’s Ass’n, 132 Iowa 652, 104 N. W. 
1131 (1905) ; see Note (1904) 63 L. R. A. 867. 
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opinion in the recent case of Aetna Life Ins. Co. v. duBarry.”® In that 
case, the defendant, holding a life policy which contained a disability 
clause, totally disabled himself in an apparently bona fide attempt at 
suicide. When the company sued to cancel the policy upon the ground 
that the defendant had improperly matured the policy, relief was denied 
in an opinion which said that no conduct or attitude upon the part of 
the insured in bringing about the happening of an event plainly covered 
by his policy would affect the company’s liability. Although there is 
some authority in favor of this statement that suicide is neither a defense 
nor an excepted risk,*° it seems difficult to justify. Insurance is a specu- 
lative contract, undertaken by the company in anticipation of contribu- 
tions by the insured which will compensate it for the risk incurred. Any 
intentional shortening of the period for which the insured is able to 
contribute would seem to be a lack of good faith or, in the language of 
the earlier cases,*1 a fraud upon the insurer. In such cases it seems 
unfair to other policyholders to allow full recovery when their premi- 
ums might be proportionally reduced if it were denied,** and forfeiture 
could be avoided by refunding the cash surrender value of the policy 
to the suicide’s beneficiaries.** Nor should this suggestion be discredited 
by the difficulty of ascertaining the intent of the insured when he com- 
mits suicide in view of the questions of equal difficulty which are con- 
tinually being litigated.** But the intent to shorten the period of pay- 





29 (1935) 3 U.S. L. Week 121 (D. Ore., Sept. 30, 1935). 

30 Harrington v. Mutual Life Ins. Co., 21 N. D. 447, 131 N. W. 246 (1911) 
semble; cf. Life Ins. Co. v. Terry, 15 Wall. 580, 586 (U.S. 1872); cases cited note 
19, supra. 

81 See cases cited notes 10, 11, supra. 

382 Cf. Smith v. National Benefit Soc., 123 N. Y. 85, 25 N. E. 197 (1890); see 
6 Coorey, Brrers on INsuRANCE (2d ed. 1928) 5401. The rates reflect the fact 
that suicide figures in the mortality tables. If the company could be certain of for- 
feiture in these cases, as a settled rule of law, it would probably lower its rates. 
Unless some readjustment in rates is made, however, the company would be en- 
riched by such forfeitures except in the case of mutual insurance, where the policy- 
holders who paid rates increased by suicide would receive the benefits of forfeiture. 

83 Or some proportion of the face value of the policy determined by its ratio 
to the premiums that would have been paid had the insured lived out his life 
expectancy might be refunded. 

34 The burden of proof of such fraud would be on the defendant insurer, as in 
all cases where the company seeks to avoid the policy. Furthermore, there is a 
presumption against suicide which materially adds to the burden already resting 
upon the defendant. See (1930) 8 Tex. L. Rev. 596; Notes (1923) 23 Cor. L. 
Rev. 286; (1935) 95 A. L. R. 887. But cf. Watkins v. Prudential Ins. Co., 315 Pa. 
497, 173 Atl. 644 (1934), as modified by Walters v. Western & So. Life Ins. Co., 318 
Pa. 382, 178 Atl. 499 (1935). There is no such presumption when the suicide oc- 
curred while insane. Mutual Benefit Life Ins. Co. v. Daviess’ Ex’r, 87 Ky. 541, 
9 S. W. 812 (1888) ; Wasey v. Travelers’ Ins. Co., 126 Mich. 119, 85 N. W. 459 
(1901). And this presumption may well be useful for submission to the jury 
to enable them to find non-suicide if they discredit the defendant’s evidence to the 
contrary. But courts have gone further and given the presumption variously the 
effect of shifting the burden of proof or of having actual probative value, in both 
of which cases the result is the same so far as the defendant is concerned. Cf., e.g., 
Mutual Life Ins. Co. v. Maddox, 221 Ala. 292, 128 So. 383 (1930); Garbush v. 
New York Life Ins. Co., 172 Minn. 98, 214 N. W. 795 (1927), (1928) 13 MINN. 
L. Rev. 69; Provident Life & Accident Ins. Co. v. Prieto, 83 S. W.(2d) 251 (Tenn. 
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ment may not be the motivating cause for suicide,*° and it would seem 
that when suicide is based upon other reasons there is no ground for 
denying recovery, since mortality tables do include deaths by suicide and 
public policy in general does not regard it as a ground for denying 
recovery: 

The decision in the duBarry case involves consideration of the effect of 
suicide when the policy contains an incontestable clause; ** the policy 
in that case did include an incontestable clause, and the attempt at 
suicide occurred after the period of contestability. In apparent contra- 
diction of its statement that suicide is neither a defense nor an exception, 
the court expressly held that the incontestable clause barred the com- 
pany’s suit, thus apparently recognizing suicide as a defense.*’ And in 
Northwestern Mut. Life Ins. Co. v. Johnson,* where the policy con- 
tained an incontestable clause but no suicide clause, and suicide occurred 
after the period of contestability, the Supreme Court allowed the bene- 
ficiary to recover *® upon the ground that the incontestable clause must 
be construed as the policyholder undoubtedly understood it.*° This 
case would seem to have overruled the Ritter case sub silentio,*' since 
the incontestable clause as properly construed merely precludes the 
insurer from setting up a defense which might have otherwise been avail- 





1935). And many courts require the defendant to prove suicide beyond a reason- 
able doubt in order to overcome the presumption. Tabor v. Mutuai Life Ins. Co., 
13 F.(2d) 765 (C.C. A. 4th, 1926) ; Wilkinson v. National Life Ass’n of Des Moines, 
203 Iowa 960, 211 N. W. 238 (1926), (1927) 22 Inv. L. Rev. 324; Brunswick v. 
Standard Accident Ins. Co., 278 Mo. 154, 213 S. W. 45 (1919). Also, see Morgan, 
Presumptions and Burden of Proof (1933) 47 Harv. L. Rev. 59, 81; Notes (1903) 
3 Cor. L. Rev. 351; (1934) 93 A. L. R. 1342; (1935) 96 A. L. R. 324. The burden 
of proof is discussed in Note (1914) 50 L. R. A. (N.S.) 1008. 

35 Cf. “ Life insurance has very little causal relation to suicide and in fact the 
growth of life insurance coincides with the decrease in the suicide rate.” HoFrFMAN, 
SuicwE ProsiEeMs (1928) 58. 

36 Such clauses usually operate only after a preliminary contestable period and 
except from their operation certain defined risks, but none have been found which 
exclude suicide. 

87 See 3 U. S. L. Week at 122. The court’s treatment of the disability clause 
was expressly guided by rules in regard to insurance. But cf. Elwood v. New 
England Mut. Life Ins. Co., 305 Pa. 505, 158 Atl. 257 (1931), (1932) 80 U. oF Pa. 
L. Rev. 1028, where, upon similar facts, the beneficiary sued upon the policy and 
failed to recover, the court being of the opinion that the incontestable clause did 
not affect the situation. 

88 254 U.S. 96 (1920), (1921) 34 Harv. L. Rev. 436. 

89 The case involved a second policy with a two-year suicide clause and no in- 
contestable clause. Recovery for suicide occurring after the two-year period was al- 
lowed upon the ground that the express limited exception negatived an unlimited 
implied exception, thus overruling the broad dictum of the Ritter case that express 
exceptions of suicide are void. Cf. cases cited note 45, infra. 

4¢ And most courts reach the same result in the absence of a suicide clause. 
Mutual Life Ins. Co. v. Lovejoy, 201 Ala. 337, 78 So. 299 (1918) (suicide clause in 
policy disregarded) ; Goodwin v. Provident Sav. Life Assur. Ass’n, 97 Iowa 226, 66 
N. W. 157 (1896); cf. Supreme Lodge of K. of P. v. Overton, 203 Ala. 193, 82 So. 
443 (1919), dismissed for want of jurisdiction, 255 U.S. 559 (1921) ; Lee v. Southern 
Life & Health Ins. Co., 19 Ala. App. 535, 98 So. 696 (1924). 

41 This was the opinion of the court in the duBarry case. See Aetna Life Ins. 
13.’ duBarry (1935) 3 U. S. L. Week 121. Also, see Note (1921) 30 YALE 

. J. 401. 
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able, and it cannot bring within the operation of the contract a risk 
which is, under the doctrine of the Ritter case, impliedly excepted 
therefrom. Thus, a fire policy with an incontestable clause would not 
be held to admit of recovery if the property were destroyed by hurricane. 
But, although the Johnson case is an advance upon the Ritter case, a 
further step may be advocated. If, as has been indicated, suicide should 
be a defense only when it is accomplished for the purpose of maturing 
the insurance policy,** reliance upon the incontestable clause to reach 
the result of the Johnson case should be necessary only when it appears 
that the suicide had that purpose.** 

When the policy contains an express suicide clause, in terms making 
suicide a risk excepted from the coverage of the policy,** such clause 
should be given effect regardless of the existence of an incontestable 
clause. And the great majority of courts do deny recovery when the pol- 
icy contains an incontestable clause and a suicide clause of limited dura- 
tion, if self-destruction occurred within the period of the suicide clause.*® 





42 See p. 309, supra. 

43 And the language of the Johnson case seems to imply that the suicide there 
involved was not so induced. See 254 U. S. at 100-01. 

44 With mutual benefit certificates there often arises the question of whether 
there is a governing suicide clause and, if so, what is its effect, since the constitution 
and by-laws are usually considered a part of the members’ insurance policies. In 
general, a change in the by-laws, although the certificate holder has agreed thereto 
in advance, must be reasonable. See Notes (1907) 8 L. R. A. (N.s.) 521; (1908) 
12 L. R. A. (N.s.) 504; (1913) 46 L. R. A. (N.s.) 308; L. R. A. 1915D 1095; 6 
CooLey, Briers on INSURANCE (2d ed. 1928) 5407 et seg.; 6 CoucH, INSURANCE 
(1930) §1262c. But when a member has so agreed in advance, the only proper 
inquiry should be whether the new by-law is prospective or retroactive rather than 
whether it is reasonable. A distinction between suicide clauses phrased as exceptions 
and those which are mere conditions or provisos has sometimes been attempted. 
See VANCE, op. cit. supra note 21, at 821. The cases fail to recognize the distinction, 
however. For a discussion of the construction of various time provisions in the 
contract which often become material in determining when a suicide or incontest- 
able clause terminates, see (1932) 26 Int. L. Rev. 590; Notes L. R. A. 1915F 703; 
(1924) 31 A. L. R. 112. 

45 This is true whether the suicide occurred prior or subsequent to the expira- 
tion of the incontestable clause. Prior: Mutual Life Ins. Co. v. Kelly, 114 Fed. 268 
(C. C. A. 8th, 1902) ; Howe v. New York Life Ins. Co., 2 F. Supp. 242 (S. D. Cal. 
1931) ; Moore v. Bankers’ Credit Life Ins. Co., 223 Ala. 373, 136 So. 798 (1931); 
Woodbery v. New York Life Ins. Co., 129 Misc. 365, 221 N. Y. Supp. 357 (Sup. 
Ct. 1927), aff'd, 223 App. Div. 272, 227 N. Y. Supp. 699 (1st Dept. 1928), (1928) 
28 Cor. L. Rev. 108; Howard v. Missouri State Life Ins. Co., 289 S. W. 114 (Tex. 
Civ. App. 1927). Contra: Northern Life Ins. Co. v. Schwartz, 19 F.(2d) 142 (N. D. 
Cal. 1927), rev’d on other grounds, 25 F.(2d) 555 (C. C. A. oth, 1928); Fore v. 
New York Life Ins. Co., 180 Ark. 536, 22 S. W.(2d) 401 (1930); cf. State Mut. 
Life Assur. Co. v. Stapp, 72 F.(2d) 142 (C. C. A. 7th, 1934) ; see Note (1930) 39 
Vate L. J. 1050. 

Subsequent: Myers v. Liberty Life Ins. Co., 124 Kan. 191, 257 Pac. 933 (1927) ; 
Stean v. Occidental Life Ins. Co., 24 N. M. 346, 171 Pac. 786 (1918). When the 
policy contains a suicide clause of limited duration and no incontestable clause, 
suicide after the clause has expired will generally not bar recovery. Allegheny 
Trust Co. v. State Life Ins. Co., 110 Pa. Super. 37, 167 Atl. 251 (1933). Contra: 
Supreme Council of Royal Arcanum v. Wishart, 192 Fed. 453 (C. C. A. 3d, 1912), 
cert. denied, 226 U.S. 611 (1912). See Notes (1922) 7 Minn. L. Rev. 45; (1907) 
8 L. R. A. (N.s.) 1124. The rule in cases involving fraud is different from that 
involving suicide upon the ground that the incontestable clause is said to run in 
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But if the suicide clause is of unlimited duration, many courts allow 
recovery when the suicide occurs after the period of contestability.**® 
It can scarcely be contended, however, that suicide is a defense in the 
face of an express suicide clause, and thus to deprive it of effect seems 
indefensible. Especially where the clause contains a stipulation for 
the return of premiums, as is usually the case,*’ it is obviously an in- 
tegral part of the contract which the insurer is not seeking to contest 
but to enforce. 





LEGISLATION 


THE ENGLISH Jornt Tortreasors Act.’ — Despite the marked in- 
crease in the number of joint torts, evidenced especially in automobile 
negligence cases, the applicable law has remained to a large extent 
archaic. In particular, the problems created by the common law rule 
denying contribution between joint tortfeasors * have been imperfectly 





favor of the beneficiary, so that if the insured dies within the contestable period 
but suit is brought or answer filed thereafter, the defense of fraud will be cut off. 
Actually, however, it is clear that the difference in result can be accounted for on 
the ground that fraud is a defense whereas a suicide clause is an exception. Mutual 
Life Ins. Co. v. Hurni Packing Co., 263 U. S. 167 (1923) ; Missouri State Life Ins. 
Co. v. Cranford, 161 Ark. 602, 257 S. W. 66 (1923) ; Monahan v. Metropolitan Life 
Ins. Co., 283 Ill. 136, 119 N. E. 68 (1918) ; Feierman v. Eureka Life Ins. Co., 279 
Pa. 507, 124 Atl. 171 (1924); Humpston v. State Mut. Life Assur. Co., 148 Tenn. 
439, 256 S. W. 438 (1923). Contra: Indianapolis Life Ins. Co. v. Aaron, 158 Minn. 
359, 197 N. W. 757 (1924) ; Northwestern Mut. Life Ins. Co. v. Laury, 174 Minn. 
498, 219 N. W. 759 (1928); see Note (1930) 15 Corn. L. Q. 298. 

46 Royal Circle v. Achterrath, 204 IIl. 549, 68 N. E. 492 (1903) ; Supreme Court 
of Honor v. Updegraff, 68 Kan. 474, 75 Pac. 477 (1904) ; Mareck v. Mutual Reserve 
Fund Life Ass’n, 62 Minn. 39, 64 N. W. 68 (1895) ; Simpson v. Life Ins. Co. of Va., 
115 N. C. 393, 20 S. E. 517 (1894) (policy incontestable from date). Contra: Hall 
v. Mutual Reserve Fund Life Ass’n, 19 Pa. Super. 31 (1901) ; Childress v. Fraternal 
Union of America, 113 Tenn. 252, 82 S. W. 832 (1904); cf. Starck v. Union Central 
Life Ins. Co., 134 Pa. 45, 19 Atl. 703 (1890); see Notes (1920) 6 A. L. R. 450; 
(1925) 35 A. L. R. 1491; (1928) 55 A. L. R. 549; (1930) 67 A. L. R. 1364. A 
fortiori recovery would be allowed in the absence of a suicide clause. 

47 See HoFFMAN, SUICIDE PROBLEMS (1928) 58. 


1 Law Reform (Married Women and Tortfeasors) Act, 1935, 25 & 26 Geo. V, 
c. 30, §§ 6, 7, 8 (to go into effect on such date as the Lord Chancellor may appoint). 
The English definition of “ joint tortfeasors ”’ is restricted to those acting in con- 
cert. The Koursk, [1924] P. 140 (C. A.). Most of the provisions of the Act, 
however, in terms apply as well to independent actors liable for the same damage. 
Most American courts include in their definition of “ joint tortfeasors ” those liable 
for the same damage, whether acting in concert or independently. Feinstone v. Alli- 
son Hospital, Inc., 106 Fla. 302, 143 So. 251 (1932); DeCock v. O’Connell, 188 
Minn. 228, 246 N. W. 885 (1933); Shafir v. Sieben, 233 S. W. 419 (Mo. 1921); see 
Leflar, Contribution and Indemnity between Tortfeasors (1932) 81 U. or Pa. L. 
REv. 130, 131. Contra: White v. Arizona Eastern R. R., 26 Ariz. 590, 229 Pac. 101 
(1924). The meaning of “ joint tortfeasors ”, as used in this Note, is the one adopted 
in this country. 

2 Merryweather v. Nixan, 8 T. R. 186 (K. B. 1799). See also Union Stock 
Vards Co. v. Chicago, B. & Q. R. R., 196 U.S. 217 (1905) ; Gobble v. Bradford, 226 
Ala. 517, 147 So. 619 (1933); Cosgrove v. Ellenstein, 176 Atl. 178 (N. J. 1935); 
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met, even by the twelve-odd statutes directed at its reform.* Thus the 
recent English act dealing with contribution and related matters, the 
fourth effort of the Standing Committee on Law Revision to alter old 
doctrines in the light of modern conditions,* commands attention. In 
recognizing the need “ that the common law rule should be altered as 
speedily as possible ”,° the Act may provide a stimulus for further legis- 
lation in this country. More immediately, its provisions well repay 
inquiry in view of the inadequacies of existing American legislation. 
The statute first enacts what has long been the rule in this country — 
that a judgment against a defendant who has acted in concert toward a 
common end with another does not bar a later action against the other.® 
Although what shall constitute a bar is not specified, it seems probable 
that nothing short of satisfaction will preclude another suit.” The Act 





Note (1931) 45 Harv. L. Rev. 349. A few jurisdictions have allowed contribution 
without the aid of a statute. Underwriters at Lloyds of Minneapolis v. Smith, 166 
Minn. 388, 208 N. W. 13 (1926); Goldman v. Mitchell-Fletcher Co., 292 Pa. 354, 
141 Atl. 231 (1928); Wait v. Pierce, 191 Wis. 202, 210 N. W. 822 (1926); Palmer 
v. Wick & Pulteneytown Steam Shipping Co., Ltd., [1894] A. C. 318 (Scotland) ; 
see Furbeck v. Gevurtz & Son, 72 Ore. 12, 22, 143 Pac. 654, 657 (1914). 

3 Ga. CopE (1933) tit. 105, § 2012; Ky. Stat. (Carroll, 1930) § 484a; Mp. Ann. 
Cope (Bagby, Supp. 1929) art. 50, §12A; Micu. Comp. Laws (1929) c. 266, 
§$ 14475, 14497; Mo. Strat. Ann. (Vernon, ase) c. 27, § 3268, p. 3389; N. M. Srat. 
ANN. (Courtright, 1929) c. 76, $101; N. Y. C. P. A. § 211-a; N. C. Cope Ann. 
(Michie, 1931) § 618; Tex. Star. (1928) art. 2212; Va. Cope (Michie, 1930) § 5779; 
W. Va. Cope ANN. (Michie, 1932) § 5482; cf. Ga. ConE (1933) tit. 37, § 303 ig 
strued to allow contribution between joint tortfeasors in Southern Ry. v. City of 
Rome, 179 Ga. 449, 176 S. E. 7 (1934) |; Inu. Rev. Stat. Ann. (Smith-Hurd, 1935) 
c. 32, § 157.42 (contribution between directors whose acts have caused corporate 
insolvency) ; Kan. Rev. Stat. ANN. (1923) c. 60, § 3437 [construed to allow con- 
tribution between joint tortfeasors in City of Fort Scott v. Kansas City, F. S. & 
M. R. R., 66 Kan. 610, 72 Pac. 238 (1903) |; S. D. Laws 1933, c. 7, § 8156 (contribu- 
tion between owners of trespassing dogs jointly liable). 

4 The other legislation resulting from the recommendations of the Standing 
Committee is: 24 & 25 Gro. V, c. 41 (1934) (survival of causes of action; recovery 
of interest in civil proceedings); 25 & 26 Gro. V, c. 30, §$ 1-5 (1935) (married 
women). 

5 See Law Revision COMMITTEE, THIRD INTERIM REPORT (1934) 5. 

6 Section 6(1)(a). This subsection is the only one which applies merely to 
“ joint tortfeasors ” in the English sense, meaning those who have acted in concert; 
all other provisions of the Act apply as well to independent tortfeasors liable for the 
same damage. This abrogates the rule in Brinsmead v. Harrison, L. R. 6 C. P. 584 
(1871), aff'd, L. R. 7 C. P. 547 (1872); cf. Broome v. Wooton, Yelv. 67 (K. B. 
1605). It had already been held that judgment against an independent tortfeasor 
did not bar suit against another liable for the same damage. The Koursk, [1924] 
P. 140 (C. A.). In this country a judgment against one tortfeasor, whether 
acting in concert or independently, is generally held not a bar. Cole v. Roebling 
Const. Co., 156 Cal. 443, 105 Pac. 255 (1909) ; Nugent v. Boston Consol. Gas Co., 
238 Mass. 221, 130 N. E. 488 (1921) ; Squire v. Ordemann, 194 N. Y. 394, 87 N. E. 
435 (1909) ; see VA. Cope (Michie, 1930) § 6264. Contra: Hunt v. Bates, 7 R. I. 217 
(1862) (conversion). 

7 See LAw Reviston Committer, THirp InrerIM Report (1934) 8; Fresh- 
water v. Bulmer Rayon Co., Ltd., [1933] 1 Ch. 162. Most American courts hold 
that satisfaction alone is a bar. Lovejoy v. Murray, 3 Wall. 1 (U. S. 1865) ; Verhoeks 
v. Gillivan, 244 Mich. 367, 221 N. W. 287 (1928); Larson v. Hodge, 100 Wash: 419, 
171 Pac. 251 (1918). Since §6(1)(b) provides that the first judgment fixes the 
maximum amount recoverable, tender of the amount of the first judgment may be 
held to constitute a bar. Cf. Berkley v. Wilson, 87 Md. 219, 39 Atl. so2 (1898). 
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next curtails the broad common law right of the plaintiff against joint 
tortfeasors in general. With a view toward decreasing litigation, it 
restricts the total damages recoverable to amounts not exceeding, in the 
aggregate, the amount of the damages in the first action,® and denies to 
the plaintiff costs in a subsequent action unless he had reasonable ground 
for bringing such a suit.° While these provisions will undoubtedly tend 
to reduce the number of suits, the plaintiff’s inability to realize upon his 
first judgment may still induce a second action. Thus an even more 
effective method of avoiding a multiplicity of actions would be to litigate 
in a single suit the liabilities of all the joint tortfeasors, by permitting 
joinder by the plaintiff, possible in this country at common law,’° or 
impleading by the defendant, allowed by several statutes.1‘ Further- 
more, by making the first judgment conclusive of the recovery in subse- 
quent suits, the provision casts doubt upon whether a plaintiff may 
recover in a later suit punitive damages for which the first tortfeasor 
was not liable.* 





Contra: Huey v. Dykes, 203 Ala. 231, 82 So. 481 (1919) ; McDonald v. Nugen, 118 
Iowa 512, 92 N. W. 675 (1902). 

8 Section 6(1)(b). A more immediate motive may have been the feeling that 
to allow the injured party a second day in court upon the issue of damages gave 
him an undeserved windfall. This subsection operates not only to limit the newly 
given right of tortfeasors who have acted in concert, but restricts the former right 
of independent tortfeasors. No American statute contains a similar limitation upon 
the right of a joint tortfeasor to realize a larger amount upon a judgment subsequent 
to that first given. 

® Section 6(1)(b). Costs are denied to plaintiffs who have neglected to join all 
joint defendants by several American acts. Cav. Civ. Cope (Deering, 1933) § 1023; 
Was. Rev. Star. ANN. (Remington, 1932) § 478. The need of this provision in 
the Act as an additional deterrent is questionable, since two of the most likely 
motives for a second suit have been otherwise dealt with: hope for a larger judg- 
ment is no longer present, and the later contribution provisions eliminate the pos- 
sibility of inflicting the whole damages upon a particular tortfeasor. 

10 Graves v. City and Suburban Tel. Ass’n, 132 Fed. 387 (C. C. S. D. Ohio 
1904) ; Mashburn & Co. v. Dannenberg Co., 117 Ga. 567, 44 S. E. 97 (1903); Fort- 
meyer v. National Biscuit Co., 116 Minn. 158, 133 N. W. 461 (1911). This result 
is a consequence of treating independent tortfeasors liable for the same damage as 
joint tortfeasors. See note 1, supra. The English courts, by restricting the cate- 
gory of joint torts to those acting in concert, similarly restrict joinder. Sadler v. 
Great Western Ry., [1896] A. C. 450; Thompson v. London County Council, 
[1899] r Q. B. 840 (C. A.). 

11 Micu. Comp. Laws (1929) c. 266, § 14475; N. C. Cope Ann. (Michie, 1931) 
§ 618; Wis. Stat. (1933) § 260.19(3) (4); cf. Pa. Star. Ann. (Purdon, Supp. 1934) 
tit. 12, § 141 [construed by Williams v. Kozlowski, 313 Pa. 219, 169 Atl. 148 (1933), 
to allow impleading even where torts are several]. The impleading suggested here 
would be for the sole purpose of requiring the plaintiff to litigate his rights against 
all joint tortfeasors in one action. The objection that the complication of issues 
attendant upon allowing impleading will prejudice the plaintiff is less tenable here 
than where it involves in addition the determination of contribution according to 
responsibility between the defendant tortfeasors —an issue in which the plaintiff 
has no interest. See note 35, infra. But see Gregory, Procedural Aspects of Secur- 
ing Tort Contribution in the Injured Plaintiff's Action (1933) 47 Harv. L. Rev. 209. 

12 Conversely, guaere as to whether only the compensatory damages, and not 
the punitive as well, are to represent the maximum recoverable in the later suit. 
The reasoning of a decision that joinder by the plaintiff of two joint tortfeasors, 
only one of whom was liable for punitive damages, restricted him to compensatory 
damages from either, would justify a holding under the Act that a first judgment 
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In its provisions as to contribution, the Act goes far toward consign- 
ing to limbo the common law doctrine. Many of the deficiencies of the 
American statutes are avoided by the sweeping provision that “ where 
damage is suffered . . . as a result of a tort (whether a crime or not) 
. . . any tort-feasor liable in respect of that damage may recover contri- 
bution from any other tort-feasor who is, or would if sued have been, 
liable in respect of the same damage . . . so, however, that no person 
shall be entitled to recover contribution . . . from any person entitled 
to be indemnified by him. . . .” 1% The scope of many existing contribu- 
tion statutes has been unduly narrowed by restricting their application 
to “ trespassers ”, joint libellers, or to acts not involving “ moral turpi- 
tude”’.** The English act, by allowing contribution between any per- 
sons liable for the same tort, “ whether a crime or not ”, is admirable 
both for its breadth and its simplicity.’® 

Again, most American enactments require a joint judgment against 
the tortfeasors as a basis for contribution, thus conditioning the right 
to contribution upon the plaintiff’s choice to sue all the tortfeasors in 
one action.‘® The Michigan act, by calling only for a several judgment 
against the joint tortfeasor seeking contribution, at least avoids this 
objection.17 But requiring any judgment as a foundation of the right 
to contribution may tend to discourage extrajudicial settlement, since a 
tortfeasor would in many cases prefer the evil of litigation to settle- 
ment, if by litigation alone he could acquire the advantage of contri- 
bution. The soundest provision is that apparently adopted by the Eng- 


lish act. By extending contribution to “any tort-feasor liable”, it 





for compensatory damages precludes later recovery of an excess in the form of 
punitive damages. Gill v. Selling, 125 Ore. 587, 267 Pac. 812 (1928); cf. London 
Ass’n for Protection of Trade v. Greenlands, Ltd., [1916] 2 A. C. 15. Contra: 
McCurdy v. Hughes, 63 N. D. 435, 248 N. W. 512 (1933). 

13 Section 6(1), (1)(c). The Act is careful to provide that “ nothing in this 
section shall . . . render enforceable any agreement for indemnity which would 
not have been enforceable if this section had not been passed ”. Section 6(4) (c). 

14 E.g., Ga. Cove (1933) tit. 105, § 2012 [construed to extend only to cases in- 
volving injuries to property. See Legis. (1931) 45 Harv. L. Rev. 369, 370, n.10]; 
Micu. Comp. Laws (1929) c. 266, § 14497; VA. Cope (Michie, 1930) § 5779. 

15 Section 6(1). The drafters of the Act preferred to extend contribution with- 
out qualification, believing any distinction a cause of confusion. See LAw Revision 
CoMMITTEE, THIRD INTERIM REPORT (1934) 7. Because of this sweeping language, 
there seems no room left for the application of the principle in the 18th century 
Highwayman’s Case, in which a highwayman sued his partner in crime for an 
accounting. Not only was the plaintiff’s action held to fail: both parties were 
subsequently hanged. See Everet v. Williams, discussed in (1893) 9 L. Q. REv. 197. 

16 Ga. CopE (1933) tit. 105, § 2072; Mp. Ann. Cope (Bagby, Supp. 1929) art. 
50, §12A; Mo. Srat. ANN. (Vernon, 1932) c. 27, § 3268, p. 3389; N. M. Strat. Ann. 
(Courtright, 1929) c. 76, § 101; N. Y. C. P. A. § 211-a; N. C. Cope Ann. (Michie, 
1931) §618; Tex. Stat. (1928) art. 2212; W. Va. Cope Ann. (Michie, 1932) 
§ 5482. Whatever the requirement as to the necessity of a judgment, payment by 
the tortfeasor of more than a proportionate share of the liability is a prerequisite 
to the right to contribution. Any other rule would subject a tortfeasor who has 
been made to contribute to the hazard of later liability to the injured party. 

17 Micu. Comp. Laws (1929) c. 266, § 14497. 
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seems to require no judgment at all.‘* Whenever a settlement by the 
injured party A with joint tortfeasor B results in a benefit to joint tort- 
feasor C, and a detriment to B to the extent that his payment represents 
compensation for C’s fault, fairness, which is the basis of contribution, 
requires that C contribute to B an amount equal to the benefit or detri- 
ment, whichever is less.‘° Where the settlement has the effect of re- 
leasing C, so that a benefit to him is assured through the elimination of 
the risk of a suit by A, to allow contribution is just.2° But in the case 
of a covenant not to sue B, which does not release C, C still bears the 
risk of a suit by A. Since benefit to C is thus not assured, B’s right to 
contribution here must be questioned.”* 

While the provision that a joint tortfeasor may seek contribution from 
another tortfeasor “ who is, or would if sued have been, liable in respect 
of the same damage” will in most instances prove satisfactory, it 
operates to exclude certain anomalous cases in which contribution may 
be thought desirable. Where one joint tortfeasor is the spouse of the 
injured party, or stands in the relation to him of parent to minor child, 
the tortfeasor in question is generally not “ liable” to suit by the in- 





18 The recommendation of the Law Revision Committee that the right of con- 
tribution be confined to those “ adjudged liable” has evidently not been- retained 
in the Act, which extends the right to “any tortfeasor liable”. See Law ReE- 
VISION COMMITTEE, THIRD INTERIM REPORT (1934) 8; 25 & 26 GEO. V, Cc. 30, 
§ 6(1)(c) (1935). For apparently similar provisions, cf. Ky. Strat. (Carroll, 1930) 
§ 484a; Va. Cope (Michie, 1930) § 57709. 

19 Cf. KEENER, QuasI-ConTRACTS (1893) 388, 395 et seq. 

20 Against allowing contribution here it may be urged that C is not always 
entirely relieved from risk. If A has not sued C at the time B is allowed to re- 
cover contribution from C on the basis of release, A may nevertheless in a later 
suit recover from C by proving the instrument a covenant not to sue. Since A 
was not a party to the suit by B against C, the construction of the instrument by 
the court in that case is not res judicata upon A; and the court in the suit by 
A against C might not consider it stare decisis. But the risk seems too remote 
to justify the denial of contribution. 

21 Obviously, if C may be held fully liable to A notwithstanding the amount 
A received for the covenant not to sue B, C has acquired no benefit, and B is not 
entitled to contribution. But if, as the majority of cases indicate, the amount 
paid by B in return for the covenant not to sue may be pleaded in set-off to an 
action by A against C, B might logically contend that, if he paid for more than 
his proportionate share of the liability, C should be made to contribute the excess. 
Dwy v. Connecticut Co., 89 Conn. 74, 92 Atl. 883 (1915) (set-off allowed) ; O’Neil 
v. National Oil Co., 231 Mass. 20, 120 N. E. 107 (1918) (same). Contra: Musolf 
v. Duluth Edison Elec. Co., 108 Minn. 369, 122 N. W. 499 (1909). The difficulty 
with allowing this contention is that in the suit for contribution by B against C, 
the court in determining that B paid more than his proportionate share must 
necessarily first find A’s damage to be of a certain amount. But when A sues C, 
his damages may be found to be much larger. B will then have failed to pay more 
than his proportionate share of the liability in return for the covenant not to sue 
and yet will have recovered contribution. This risk upon C, unlike that described 
in the preceding footnote, is so appreciable as to make giving B the right of con- 
tribution inadvisable. If C’s liability to A has become liquidated by a judgment 
prior to B’s suit for contribution, however, no risk will be imposed upon C by 
compelling him to contribute. Thus, assuming B and C equally at fault, if A has 
recovered a judgment for $1000 from C, and B has paid A $600 in return for a 
covenant not to sue, which C is allowed to set off against A’s judgment, B should 
be allowed to recover $100 from C, the amount he has paid beyond his propor- 
tionate share of the liability. 
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jured party,?* and hence cannot be sued by another joint tortfeasor who 
has paid more than what should be his proportionate share.** Since it 
is inequitable to deprive the second tortfeasor of the right to contri- 
bution solely because of the injured party’s personal disability to sue 
the first, future legislation may well contain an exception from the re- 
quirement of common liability in these situations. An analogous prob- 
lem is presented by the case where the first joint tortfeasor, but not the 
second, may invoke the defense of assumption of risk against the in- 
jured party. On principles of joint torts, the second joint tortfeasor 
may be held liable for the whole damage. Clearly he should not be 
allowed to seek contribution against the first joint tortfeasor, since the 
latter, having the defense of assumption of risk against the injured 
party, was not the cause of the damage from the standpoint of legal 
liability. But the adoption of a statute, such as the present one, grant- 
ing contribution according to responsibility, indicates a policy that joint 
tortfeasors shall be ultimately liable only according to their degree of 
fault. Where the injured party has in no way contributed to his own 
damages, it is expedient to allow him to proceed against all joint tort- 
feasors to the fullest extent, leaving the burden of allocating loss to 
the tortfeasors themselves. But where the injured party is himself at 
fault, this burden should not be shifted from him.?* Thus he should be 
allowed to recover from the joint tortfeasor who does not possess the 
defense of assumption of risk only such damages as represent the latter’s 
responsibility for the injury. While this denial of the right to proceed 
to the full against any joint tortfeasor involves a fundamental readjust- 
ment of the common law concept of joint torts, its adoption need not 
prove shocking in a mental climate which accepts the principle of con- 
tribution according to responsibility.”® 

It is this apportionment according to responsibility that is perhaps 
the most significant single development effected by the Act. It provides 
that “ the amount of the contribution recoverable from any person shall 
be such as may be found by the Court *° to be just and equitable having 
regard to the extent of that person’s responsibility ** for the damage; 





22 See McCurdy, Torts Between Persons in Domestic Relation (1930) 43 Harv. 
L. REv. 1030, 1081-82. 

23 Such has been the holding in American jurisdictions where contribution is 
allowed. Ackerson v. Kibler, 138 Misc. 695, 246 N. Y. Supp. 580 (Sup. Ct. 1931), 
aff'd, 232 App. Div. 306, 249 N. Y. Supp. 629 (4th Dept. 1931) (spouse) ; Norfolk 
So. Ry. v. Gretakis, 162 Va. 597, 174 S. E. 841 (1934) (minor child). All Ameri- 
can jurisdictions allowing contribution apparently require, as does the English Act, 
common liability. See Leflar, supra note 1, at 136. 

24 Where the injured party is merely under a disability to sue one joint tort- 
feasor, as where he is a spouse or minor child, he is not at fault in the sense of 
having contributed to the damage. 

25 But cf. Walker v. Kroger Groc. & Bak. Co., 214 Wis. 519, 252 N. W. 721 
(1934), (1935) 48 Harv. L. REv. 517. : 

26 The term “the Court” apparently refers to a judge rather than to a jury. 
See Law Revision COMMITTEE, THIRD INTERIM REPORT (1934). 

27 It is doubtful whether the insolvency or absence from the jurisdiction of one 
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and the Court shall have power to exempt any person from liability to 
make contribution, or to direct that the contribution to be recovered 
from any person shall amount to a complete indemnity ”.*° Most of the 
American statutes make the amount of contribution depend upon the 
division of the total damages by the number of tortfeasors.*® Although 
the principle of apportionment according to degree of fault has been 
suggested by statutes in Georgia and Kentucky, these acts are so re- 
stricted as to have little practical effect.°° The same argument advanced 
against apportionment in comparative negligence statutes and in the 
English admiralty rule — that degrees of responsibility cannot be accu- 
rately allocated between parties both at fault ** — may be urged against 
it here. But although apportionment according to fault may not result 
in exact justice, it more closely approximates an equitable allocation 
than does an arbitrary division according to the number of tortfeasors.** 
In retaining the right of complete indemnity, the Act is careful to pre- 
serve an inroad which the common law had already made upon the rule 
denying contribution.** Finally, the Act apparently does not allow the 
defendant tortfeasor to implead the others to determine contribution in 
the original action.** Although the ability to implead would make un- 





joint tortfeasor may be considered in determining contribution between two others, 
in the absence of a specific provision. Two American statutes do contain such a 
provision. See N. C. Cope Ann. (Michie, 1931) § 618; Trex. Stat. (1928) art. 
2212; cf. Lorimer v. Julius Knack Coal Co., 246 Mich. 214, 224 N. W. 362 (1929) 
(insolvent joint obligors excluded in determining proportion of contribution). 

28 Section 6(2). 

29 See the statutes of Maryland, Michigan, Missouri, New Mexico, New York, 
North Carolina, Texas, Virginia, and West Virginia, cited note 3, supra. Courts 
have usually construed the word “ contribution ” to mean equal distribution. See 
Legis. (1931) 45 Harv. L. Rev. 369, 374, n.32. 

80 Ga. Cope (1933) tit. 105, § 2011; Ky. Star. (Carroll, 1930) § 12; cf. S. D. 
Laws 1933, c. 7, § 8156. The acts are narrow in that they apply only to joint ac- 
tions, thus making their operation depend upon the plaintiff’s joinder, and then 
only to actions against “trespassers”. Furthermore, by permitting one joint 
tortfeasor to call for several judgments, the plaintiff is compelled to sue the tort- 
feasors separately or forego his right to complete satisfaction from any tortfeasor. 
See Legis. (1931) 45 Harv. L. Rev. 369, 375. 

81 See Leflar, supra note 1, at 138, 139. 

82 Where the controversy for contribution is between insurers, the apportion- 
ment will of course have to be made according to the degree of fault of the re- 
spective parties insured. Cf. Fiorentino v. Adkins, 9 N. J. Misc. 446, 154 Atl. 429 
(Sup. Ct. 1931). 

83 Otis Elevator Co. v. Maryland Cas. Co., 95 Colo. 99, 33 P.(2d) 974 (1934); 
Seaboard Air Line Ry. v. American Dist. Elec. Protective Co., 106 Fla. 330, 143 So. 
316 (1932); Nashua Iron & Steel Co. v. Worcester & N. R. R., 62 N. H. 159 
(1882) ; Knippenberg v. Lord & Taylor, 193 App. Div. 753, 184 N. Y. Supp. 785 
(1st Dept. 1920); Betts v. Gibbins, 2 A. & E. 57 (K. B. 1834); Lord Mayor of 
Sheffield v. Barclay, [1905] A. C. 392. The Texas contribution statute also spe- 
cifically retains the common law right of indemnity. Tex. Stat. (1928) art. 
2212. And this result seems probable even under statutes containing no such 
express retention. Kinloch Tel. Co. v. City of St. Louis, 268 Mo. 485, 188 S. W. 
182 (1916); cf. Iroquois Gas Corp. v. International Ry., 240 App. Div. 432, 270 
N. Y. Supp. 197 (4th Dept. 1934). 

84 There is a possibility that third party procedure may be prescribed by a 
rule of court. See LAw Revision Committee, THirp INTERIM REPORT (1934) 8. 
But in England the plaintiff may not join joint tortfeasors not acting in concert. 
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necessary a multiplicity of suits, the consequent complication by the 
introduction of issues irrelevant to the central cause of action, thus 
working undue prejudice to the injured party, seems to justify the 
omission.*® 





PRESERVING THE INVIOLABILITY OF RULES OF CONFLICT oF LAWS BY 
STATUTORY CONSTRUCTION. — The presumption that statutes are not 
intended to alter principles of conflict of laws,’ usually expressed in the 
dictum that “ legislation is prima facie territorial ”, ? sometimes operates 
to defeat an apparent legislative purpose. Nevertheless, such a rule has 
a sound basis as an aid to judicial construction of ambiguously worded 
enactments. If the court, after inquiring into the purpose of the statute, 
is still unable to conclude that the legislature sufficiently intended an 
extraterritorial application, the presumption is necessary for the dis- 
position of the case. Moreover, to presume against an intention to 
change rules of jurisdiction or choice of law * is in accordance with the 





Sadler v. Great Western Ry., [1896] A. C. 450; Thompson v. London County 
Council, [1899] 1 Q. B. 840 (C. A.). Since the Act applies to such tortfeasors 
if liable for the same damage, to allow impleading by the defendant but not joinder 
by the plaintiff in this situation would be paradoxical. 

85 Because of the complexity attendant upon allowing the defendant to implead 
as a means of determining contribution in the original suit, where apportionment 
according to responsibility is the rule legislation may well content itself for the 
present, as does the English act, with the adoption of less controversial provisions. 
Impleading, however, is more feasible where the amount of contribution is based 
solely upon the number of tortfeasors. See Gregory, supra note 11, passim. 


1 The modern presumption of territoriality is apparently derived from the nar- 
row view once favored by dicta that legislation was incapable of revising the law of 
nations. See The Scotia, 14 Wall. 170, 187 (U.S. 1872); Heathfield v. Chilton, 4 
Burr. 2015, 2016 (K. B. 1767) ; Ex parte Blain, 12 Ch. D. 522, 531 (C. A. 1879). 

2 See American Banana Co. v. United Fruit Co., 213 U.S. 347, 357 (1909) ; Arm- 
burg v. Boston & M. R. R., 276 Mass. 418, 424, 177 N. E. 665, 669 (1931), aff'd, 
255 U. S. 234 (1932); Bernard v. Jennings, 209 Wis. 116, 120, 244 N. W. 589, 591 
(1932); Ex parte Blain, 12 Ch. D. 522, 526, 528 (C. A. 1879) ; Whitney v. Comm’rs 
of Inland Revenue, [1926] A. C. 37, 61-62; MAXWELL, INTERPRETATION OF STAT- 
uTEs (7th ed. 1929) 123. The dictum is often unnecessarily repeated in decisions re- 
fusing to apply foreign procedural statutes. E.g., Dollahite-Levy Co. v. Overton, 
223 Ala. 12, 133 So. 903 (1931); Rastede v. Chicago, St. P.. M. & O. Ry., 203 Iowa 
430, 212 N. W. 751 (1927) ; Norman v. Baldwin, 152 Va. 800, 148 S. E. 831 (1929). 
Regardless of the intention of the foreign legislature, courts apply their own pro- 
cedure. 

3 The presumption has sometimes been applied, although no conflict of laws rule 
was affected by the enactment, as meaning that general terms in a statute are to 
be construed to refer only to persons and things within the jurisdiction. See 
Colquhoun v. Heddon, 25 Q. B. D. 129, 135 (1890) ; SUTHERLAND, STATUTORY Con- 
STRUCTION (2d ed. 1904) § 513; cf. MAXWELL, op. cit. supra note 2, at 133. For 
example, a statute requiring that a certain public officer be an “attorney ” was 
construed to refer only to membership in the state bar. State ex rel. Fugina v. 
Pierce, 191 Wis. 1, 209 N. W. 693 (1926). See also Walbridge v. Robinson, 22 
Idaho 236, 125 Pac. 812 (1912) ; Mutual Life Ins. Co. of N. Y. v. Prewitt, Comm’r, 
127 Ky. 399, 105 S. W. 463 (1907); Ewen v. Thompson-Starrett Co., 208 N. Y. 
245, 101 N. E. 894 (1913) ; State ex rel. Att’y-Gen. v. Scott, 182 N. C. 865, 109 S. E. 
789 (1921); Prichard v. De Van, 114 W. Va. 509, 172 S. E. 711 (1934); McMillan 
v. Spider Lake Saw Mill & Lumber Co., 115 Wis. 332, 91 N. W. 979 (1902). 
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balance of probabilities. Although the language of statutes —e.g., 
“every person ”, “all property ””—is not customarily limited terri- 
torially, the legislature normally acts only with reference to law other 
than conflict of laws.‘ 

It is thus not the existence of the presumption of territoriality but 
the undue weight which courts have given it that has slighted legislative 
intention. In Cooke v. Vogeler Co.,° for example, a creditor petitioned 
for the bankruptcy of an alien debtor having a place of business in 
England under a statute providing that “ a creditor shall not be entitled 
to present a bankruptcy petition . . . unless . . . the debtor is domi- 
ciled in England, or, within a year . . . has ordinarily resided or had 
a... place of business in England.”* The House of Lords, in dis- 
missing the petition for want of jurisdiction, relied primarily upon the 
presumption of territoriality, disposing of the section quoted as merely 
“negative ”.” While such a construction may be supportable, the will- 
ingness of the court to rest its decision upon the presumption, without 
inquiry into whether Parliament might have intended to expand common 
law jurisdiction in cases of bankruptcy, discloses a questionable tech- 
nique.* Equally unsatisfactory seems the approach of the Supreme 
Court to the construction of the Sherman Antitrust Act in American 
Banana Co. v. United Fruit Co.° The question there was whether the 
statute penalizing “every . . . conspiracy . . . in restraint of trade or 
commerce among the several States, or with foreign nations ” *° applied 
to conduct of a New Jersey corporation in restraint of trade in Central 
America. The Court construed the statute not to apply upon the ground 
that the conflict of laws rule as to the law of the place of injury was so 
strong as to make the presumption of territoriality controlling. Such an 
exclusive resort to the presumption precludes the proper inquiry, absent 
at least from the Court’s opinion, whether the regulation of extrater- 
ritorial conduct was within the purposes of the Act as affecting the 
domestic economic order. If the ambiguity of the statutory language 
was then still unresolved, the presumption might have been applied and 
the same ultimate result reached — not, however, at the expense of fail- 
ing to scrutinize fully the intention of the legislature. Similarly, in not 





4 See 1 Beate, Conriict or Laws (1935) 53. This basis obviously does not 
exist for the discredited rule of strict construction of statutes in derogation of the 
common law. See Pound, Common Law and Legislation (1908) 21 Harv. L. Rev. 
383. 

5 [rgor] A. C. 102. Accord: In re Pearson, [1892] 2 Q. B. 263. 

6 Bankruptcy Act, 1883, 46 & 47 Vict. c. 52, § 6(1) (d). 

7 Davey, L. J., in Cooke v. Vogeler Co., [1901] A. C. 102, at 113. 

8 Two earlier decisions reached similar results. In Ex parte Blain, 12 Ch. D. 522 
(C. A. 1879), the Bankruptcy Act, 1869, 32 & 33 Vict. c. 71, was held not to au- 
thorize an adjudication of bankruptcy against a foreigner who had never been in 
England. In Ex parte Crispin, L. R. 8 Ch. App. 374 (1873), § 6 of the Act, de- 
fining an act of bankruptcy as, inter alia, a fraudulent conveyance “in England or 
elsewhere ”, was held inapplicable to a conveyance abroad by a nonresident alien. 

9 213 U.S. 347 (1909). 

10 26 Stat. 209 (1890), 15 U. S. C. § 1 (1935). 
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a few cases giving effect to the presumption, it is again possible that 
legislative purpose was insufficiently regarded."* 

Such undue concern for traditional rules of conflict of laws seems re- 
sponsible for much of the uninspired judicial construction of workmen’s 
compensation acts. In Gould’s Case,’* the Massachusetts act, although, 
inter alia, defining “ employee ” as “ every. person in the service of an- 
other under any contract of hire ”’,1* was early held not to apply to in- 
juries incurred in another state by one hired and principally employed in 
Massachusetts. The court, stressing the presumption of territoriality, 
declared that the legislature had not clearly expressed an intention to 
alter the existing conflict of laws doctrine that the law of the place of 
injury determines the right of action.‘* Although most American courts 
have rejected such a territorial circumscription of compensation legisla- 
tion, many of them sustained application of the statutes to injuries 
abroad only by denominating the duties of the employer-employee rela- 
tionship under the statutes a contractual one, thus fitting the legislation 
into the existing conflict of laws principle that duties under a promise 
are to be governed by the law of the place of contracting.’® By this 
refusal to recognize that in reality jurisdiction over injuries abroad was 





11 The following decisions offer at least a fruitful field for inquiry as to the 
relative weight accorded the presumption of territoriality, whether explicit or im- 
plicit, and considerations of legislative policy. United States v. Palmer, 3 Wheat. 
610 (U. S. 1818) (piracy) ; Sandberg v. McDonald, 248 U. S. 186 (1918) (seamen’s 
wages) ; Neilson v. Rhine Shipping Co., 248 U. S. 206 (1918) (same); Jackson v. 
S. S. Archimedes, 275 U. S. 463 (1928) (same, under amended statute); Non- 
Magnetic Watch Co. v. Association Horlogere Suisse of Geneve, 44 Fed. 6 (C. C. 
S. D. N. Y¥. 1890) (jurisdiction in rem) ; In re Bankshares Corp. of U. S., 50 F.(2d) 
94 (C. C. A. 2d, 1931) (vesting of property in receiver) ; Meekins v. Meekins, 169 
Ark. 265, 275 S. W. 337 (1925) (legitimacy); Miles v. Woodward, 115 Cal. 308, 
46 Pac. 1076 (1896) (corporate reports) ; Miranda v. Lo-Curto, 249 N. Y. 191, 163 
N. E. 557 (1928) (liability of bailor of motor vehicle); Florida Land Holding 
Corp. v. Burke, 135 Misc. 341, 238 N. Y. Supp. 1 (Sup. Ct. 1929), aff'd mem., 
229 App. Div. 853, 243 N. Y. Supp. 799 (1st Dept. 1930) (procedure in suit for 
deficiency judgment) ; Brown v. Escher, 140 Misc. 292, 250 N. Y. Supp. 409 (Sup. 
Ct. 1931) (insurance upon real estate); Porte v. Polachek, 150 Misc. 891, 270 
N. Y. Supp. 807 (Munic. Ct. 1934) (mortgage moratorium); City Bank Farmers 
Trust Co. v. Bethlehem Steel Co., 244 App. Div. 634, 637, 280 N. Y. Supp. 494, 497 
(1st Dept. 1935) (dissenting opinion; gold clauses), (1935) 49 Harv. L. Rev. 152; 
Riding v. Travelers Ins. Co., 48 R. I. 433, 138 Atl. 186 (1927) (liability insurance) ; 
United States Bond & Fin. Corp. v. National Bldg. & Loan Ass’n of Am., 80 Utah 62, 
12 P.(2d) 758 (1932), motion for rehearing denied, 80 Utah 70, 17 P.(2d) 238 
(1932) (sale of securities) ; Le Louis, 2 Dod. 210 (High Ct. Admiralty 1817) (slave 
trade) ; Queen v. Keyn, 2 Ex. D. 63 (1876) (manslaughter at sea); McCleod v. 
Att’y-Gen. for New South Wales, [1891] A. C. 455 (P. C.) (bigamy). 

12 215 Mass. 480, 102 N. E. 691 (1913). See also New York Central R. R. v. 
Chisholm, 268 U. S. 29 (1925) [under Federal Employers’ Liability Act, 35 Srar. 
65, 66 (1908), 45 U. S. C. $$ 51-59 (1935) ]; North Alaska Salmon Co. v. Pillsbury, 
174 Cal. 1, 162 Pac. 93 (1916). 

18 Mass. Gen. Laws (1921) c. 152, § 1(4). 

14 A subsequent amendment expressly allowed compensation where the injury 
occurred outside the state. Mass. ANN. Laws (Lawyers Co-op, 1933) c. 152, § 26. 

15 E.g., Kennerson v. Thames Towboat Co., 89 Conn. 367, 94 Atl. 372 (1915); 
Crane v. Leonard, Crossette & Riley, 214 Mich. 218, 183 N. W. 204 (1921); Post v. 
Burger & Gohlke, 216 N. Y. 544, 111 N. E. 351 (1916); Grinnell v. Wilkinson, 39 
R. I. 447, 98 Atl. 103 (1916). 
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being extended, some courts soon found themselves either piling fiction 
upon fiction to sustain sound decisions upon the contract theory ** or 
driven to undesirable results.1*’ A further effort to reconcile extrater- 
ritorial application of the acts with conflict of laws doctrine is evidenced 
by decisions apparently treating the employer-employee relationship in 
terms of a novel sort of status.‘* But since the nature of compensation 
laws has hampered a religious adherence to any of these existing conflict 
of laws rules, new bases for the choice of law in workmen’s compensation 
cases are necessarily being evolved.'® The working out of these problems 
in the light of considerations of social policy has thus been retarded by 
the initial reluctance of courts to recognize that the new legislation re- 
quired the development of new conflict of laws principles.”° 
Fortunately, the trend of several recent decisions seems to show an 
increasing awareness that the rules of conflict of laws are not immutable. 
A statute imposing liability upon “ every owner of a motor vehicle ” for 
injuries caused by the negligence of bailees of the vehicle ** has been con- 
strued to extend to nonresident owners.?? That this extension of com- 
mon law jurisdiction to persons only remotely responsible for an injury 
within the state was accomplished without mentioning the presumption 
of territoriality is significant in that it reveals the possibility of resolv- 
ing ambiguous language by an inspection of the purpose of legislation, 
making employment of the presumption unnecessary. A similar de- 
velopment may be discerned in two Supreme Court decisions which are 
pertinent although they involved questions of constitutional law rather 
than statutory construction. In Bradford Elec. Light Co. v. Clapper,” 
the Court decided that the occurrence of an injury within a state did 





16 The lack of voluntariness, even under elective acts, makes the contract basis 
difficult to justify. See Note (1924) 37 Harv. L. Rev. 375, 376. Where the in- 
cidents of employment or the injury occurred in the forum state, although the con- 
tract of employment was made elsewhere, the forum state has in several cases ap- 
plied its own compensation act upon the ground that the parties, by entering the 
state, have adopted the act. Douthwright v. Champlin, 91 Conn. 524, 100 Atl. 97 
(1917) ; Hagenback and Great Wallace Show Co. v. Randall, 75 Ind. App. 417, 126 
N. E. 501 (1920) ; cf. American Radiator Co. v. Rogge, Adm’r, 86 N. J. L. 436, 92 
Atl. 85 (Sup. Ct. 1914). But cf. Hall v. Industrial Comm., 77 Colo. 338, 235 Pac. 
1073 (1925). 

17 Since the place of contracting is but one element in the employment rela- 
tionship, its importance in the determination of the proper law is artificially em- 
phasized. Cf. Note (1933) 10 N. Y. U. L. Q. Rev. 518, 520. 

18 Ocean Accid. and Guar. Corp., Ltd. v. Industrial Comm., 32 Ariz. 275, 257 Pac. 
644 (1927); cf. Cudahy Packing Co. of Neb. v. Parramore, 263 U. S. 418 (1923); 
Lane v. Industrial Comm’r, 54 F.(2d) 338 (C. C. A. 2d, 1931). 

19 See Cameron v. Ellis Const. Co., 252 N. Y. 394, 397, 169 N. E. 622, 623 
(1930) ; Smith v. Aerovane Util. Corp., 259 N. Y. 126, 131, 181 N. E. 72, 74 (1932) ; 
RESTATEMENT, ConFiict oF Laws (1935) §§ 398-403. 

20 See Note (1935) 84 U. or Pa. L. REv. 85, 96-97. 

21 N. Y. VEHICLE AND TRAFFIC LAw (1929) § 59. 

22 Masci v. Young, 109 N. J. L. 453, 162 Atl. 623 (1932), aff'd sub nom. Young 
v. Masci, 289 U. S. 253 (1933); see Beale, Two Cases on Jurisdiction (1935) 48 
Harv. L. Rev. 620; O’Connor and Boyd v. Wray, [1930] S. C. R. 231, 234; cf. 
Scheer v. Rockne Motors Corp., 68 F.(2d) 942 (C. C. A. 2d, 1934); Kernan v. 
Webb, so R. I. 394, 148 Atl. 186 (1929). 

28 286 U.S. 145 (1932), Note (1932) 46 Harv. L. Rev. 291. 
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not of itself enable that state to apply its own law in preference to the 
workmen’s compensation act of a foreign state. In Alaska Packers Ass’n 
v. Industrial Accid. Comm.,* it was held that the forum state need 
not apply the act of the place of injury in the absence of a showing that 
the foreign interests were paramount. Implicit in both decisions is the 
dismissal as unsuitable of common law rules as to choice of law, based 
upon place of injury, place of contracting, or status; the Court instead 
employed an appraisal of ‘“‘ the governmental interests of each jurisdic- 
tion ”.2> Whatever the desirability of the Supreme Court’s assuming to 
declare a given choice of law unconstitutional, surely such a technique, 
based upon considerations of policy rather than upon a mere selection 
of existing conflict of laws principles, seems unimpeachable. In so far 
as these decisions discard the notion that conflict of laws rules are 
sacrosanct, they reveal the proper function of the presumption of terri- 
toriality — a last resort when other canons of legislative construction *° 
have failed to reveal sufficiently an intention to act extraterritorially. 
To give the presumption any greater effect is to adhere to the long dis- 
credited tendency of courts to exalt the law of judges over that of 
legislators.”* 





RECENT CASES 


ABATEMENT AND REVIVAL — SURVIVAL OF ACTIONS — RIGHT OF PLAINTIFF’S 
ADMINISTRATOR TO REVIVE ACTION UNDER SHERMAN Act. — The plaintiff’s 
intestate began an action for triple damages under the Sherman Antitrust Act 
for an alleged conspiracy in “cornering” substantially all corn available on 
the Chicago market for July, 1928, delivery, thus causing the price to rise and 
forcing him to default on contracts to sell such corn. 26 Stat. 210 (1890), 
15 U. S.C. §15 (1935). From an order overruling their motion to dismiss 
a bill of discovery in aid of the action, the defendants appealed. Before 
the hearing on the appeal, the original plaintiff died, and an order was issued 
that his administrators be substituted as appellees. Defendants moved to 
vacate the order, on the ground that the action, being in tort, did not sur- 
vive. Held, that the administrators are entitled to revive the action, since 
the cause of action survives at the common law as modified by the statute of 
4 Epw. III (1330). Order affirmed. Moore v. Backus, 78 F.(2d) 571 (C.C. 
A. 7th, 1935). 

The archives of fourteenth century legislation provide the court with a 
basis for determining that a deceased plaintiff’s representative may revive a 
cause of action for illegal manipulation of the Chicago corn market of 1928. 





24 204 U.S. 532 (1935), Note (1935) 35 Cot. L. Rev. 751. 

25 See Alaska Packers Ass’n v. Industrial Accid. Comm., 294 U. S. 532, 547 
(1935); (1935) 49 Harv. L. Rev. 146. 

26 The canon that a statute will be construed to avoid unconstitutionality has in 
some cases an operation identical with that of the presumption of territoriality. 
E.g., Armburg v. Boston & M. R. R., 276 Mass. 418, 177 N. E. 665 (1931) ; Wagner 
v. Western Union Tel. Co., 152 Mo. App. 369, 133 S. W. 91 (1911); Hickory 
Marble and Granite Co. v. Southern Ry., 47 N. C. 53, 60 S. E. 719 (1908) ; cf. 
City Bank Farmers Trust Co. v. Bethlehem Steel Co., 244 App. Div. 634, 637, 280 
N. Y. Supp. 494, 497 (1st Dept. 1935) (dissenting opinion). 

27 See Pound, supra note 4. 
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The few prior cases dealing with the question have reached conflicting con- 
clusions. Caillouet v. American Sugar Refining Co., 250 Fed. 639 (E. D. La. 
1917) (no survival); cf. Bonvillain v. American Sugar Refining Co., 250 Fed. 
641 (E. D. La. 1918). Contra: Imperial Film Exch. v. General Film Co., 
244 Fed. 985 (S. D. N. Y. 1915); cf. United Copper Securities Co. v. Amalga- 
mated Copper Co., 232 Fed. 574 (C. C. A. 2d, 1916). The Sherman Act 
omits any reference to survival of actions, and the only pertinent federal 
statute provides that an action may be revived when the cause survives, with- 
out indicating what actions survive. Rev. Stat. (1875) § 955, 28 U. S. C. 
§ 778 (1935). Hence survival depends on the common law, including early 
English statutes. Sullivan v. Associated Billposters and Distributors, 6 F.( 2d) 
tooo (C. C. A. 2d, 1925), (1926) 39 Harv. L. Rev. 502. And at common law 
the survival of actions ex delicto was generally governed by the maxim actio 
personalis moritur cum persona. See Henshaw v. Miller, 17 How. 212, 219 
(U. S. 1854); 3 HoLpswortH, History or ENGLISH Law (3d ed. 1923) 584. 
An early statute, however, provided: ‘“ Whereas in times past executors have 
not had actions for the trespass done to their testators, as of the goods and 
chattels . . . carried away ..., it is enacted that the executors in such 
cases shall have an action against the trespassers to recover damages. . . .” 
4 Epw. III, c. 7 (1330); see 4 BAcon’s ABRIDGEMENT (1876 ed.) 125. Anda 
supplementary act extended the remedy to administrators. 31 Epw. III, Stat. 
I, c. 11 (1357). The English court broadly construed these statutes to cover 
wrongs to personal property other than “trespass”. Spurstow v. Prince, 
Cro. Car. 297 (K. B. 1633); see 1 Cuttty, PLEADING *78. But the revival 
of an action under the Sherman Act by the heirs of the plaintiff has been 
denied, chiefly on the ground that the wrong did not create a quasi-contrac- 
tual duty, and also that it injured no particular property. Cazllouet v. Ameri- 
can Sugar Refining Co., supra; cf. Bonvillain v. American Sugar Refining Co., 
supra. But see Warren, The Progress of the Law, 1918-1919: Wills and Ad- 
ministration (1920) 33 Harv. L. REv. 556, 570 (criticizing Caillouet case). 
Such a position seems doubtful in view of the historical distinction between the 
liability of an executor to be sued and his right to sue. See 1 Wms. Saunders 
(6th ed. 1845) 216(a), n.1; Evans, Survival of Claims for and against Ex- 
ecutors and Administrators (1931) 19 Ky. L. J. 195, 202. Since the remedial 
statutes of Edward did not apply to the representatives of deceased tort- 
feasors, the liability of such representatives to be sued was still governed by 
the common law rule that there is no survival except in cases where the 
decedent’s estate is unjustly enriched by his wrong to particular property. 
United States v. Daniel, 6 How. 11 (U. S. 1848); Payne’s Appeal, 65 Conn. 
397, 32 Atl. 948 (1895); Finlay v. Chirney, 20 Q. B. D. 494 (C. A. 1888). 
But, under these statutes, an action may be revived against a tortfeasor when- 
ever the general assets of the injured party’s personal estate have been di- 
minished by the wrongful act. Hatchard v. Mége, 18 Q. B. D. 771 (1887) 
(slander of title); Sale v. Bishop of Lichfield, Owen 99 (C. B. 1589); see 
1 Wriitiams, Executors (12th ed. 1930) 492. This remedy has not been 
restricted to injuries to particular personal property. Baker v. Crandall, 78 
Mo. 584 (1883) (deceit); Twycross v. Grant, 4 C. P. D. 40 (C. A. 1878) 
(fraudulent prospectus). Since the effect of an illegal monopoly would be 
to reduce the value of this intestate’s personal estate, it seems clear that the 
instant cause of action should survive. Accord: Jmperial Film Exch. v. Gen- 
eral Film Co., supra (action survives to receiver of dissolved corporation). 
But legislation is desirable to clear up the existing confusion regarding the 
rights and liabilities of personal representatives under the Sherman Act. And 
such enactments should completely abrogate the harsh and illogical common 
law rule of nonsurvival. See Pottock, Torts (13th ed. 1929) 64; Legis. 
(1935) 48 Harv. L. REv. 1008, 1013. 
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AGENCY — PRINCIPAL’s LIABILITY TO THIRD PERSONS IN TorT — LIABILITY 
OF NOMINAL PLAINTIFF FOR TORTS OF ATTORNEY OF REAL PARTY IN INTEREST. 
— An insurance company reimbursed the defendants for loss under a marine 
insurance policy and sued in admiralty in the defendants’ names to recover 
from the carrier. Apparently pursuant to their obligations under the policy, 
the defendants verified the pleadings in this action. An attorney, retained 
and controlled solely by the insurer, caused the imprisonment of the plaintiff 
under a bench warrant to secure his attendance as a witness at the trial. 
Claiming that the process was illegally issued, the plaintiff brought an action 
for false imprisonment and malicious prosecution, joining the defendants. 
From a judgment granting the defendants’ motion at the close of the case to 
dismiss the complaint, the plaintiff appealed. Held, that the bench warrant 
was void and the defendants were liable for the trespass of their attorney of 
record in the course of the suit. Reversed and remanded. Two justices dis- 
— Otto v. Levy, 244 App. Div. 349, 279 N. Y. Supp. 462 (1st Dept. 
1935). 

This result seems an unwarranted extension of the rule that a litigant is 
liable for trespasses which his attorney has committed in good faith in con- 
ducting the suit. Foster v. Wiley, 27 Mich. 244 (1873); Poucher v. Blan- 
chard, 86 N. Y. 256 (1881). But cf. Fire Ass’n of Phila. v. Fleming, 78 Ga. 
733, 3 S. E. 420 (1887). In admiralty, when the insurer has paid the insured, 
suit evidently may be brought in the name of either despite the real party 
in interest statute. Compare Sorenson v. Boston Ins. Co., 20 F.(2d) 640 
(C. C. A. 4th, 1927), cert. denied, 275 U. S. 555 (1927) (suit in name of 
insured), with Northwestern Fire & Marine Ins. Co. v. Seaboard Sand & 
Gravel Corp., 2 F. Supp. 1o19 (E. D. N. Y. 1932), aff'd per curiam, 64 F.(2d) 
361 (C. C. A. 2d, 1933) (suit in name of insurer). Regardless of the in- 
sured’s agreement to aid in the admiralty suit, they had in fact no interest in 
the action and apparently were merely nominal parties. Boyd Motor Co. v. 
Claffey, 94 Ind. App. 492, 165 N. E. 255 (1929); Cunningham v. Railroad, 
139 N. C. 427, 51 S. E. 1029 (1905). Yet possible support for the instant 
case may be found in the procedural rule that a nominal plaintiff may be 
assessed for costs. Caldwell Builders Supply Co. v. Goldblatt, 12 N. J. Misc. 
457, 172 Atl. gor (Ch. 1934). But the insured’s liability in tort would seem 
to depend upon their right to control the attorney, and it has been held that 
an attorney for the real party in interest is not the agent of a nominal party. 
Attleboro Mfg. Co. v. Frankfort Marine, Accident & Ins. Co., 240 Fed. 573 
(C. C. A. rst, 1917). But cf. Countryman v. Breen, 147 Misc. 246, 263 N. Y. 
Supp. 603 (Sup. Ct. 1933), (1933) 47 Harv. L. Rev. 138. Thus, where a 
suit is brought by an assignee in the name of the assignor, it has been held 
that the assignor is not liable for the trespasses of the assignee’s attorney. 
Park v. Toledo, C. S. & D. R. R., 41 Mich. 352, 1 N. W. 1032 (1879). More- 
over, the insured should not be subject to tort liability on the basis of the 
attorney’s apparent authority, since there was no reliance on this representa- 
tion by the plaintiff. Texas Co. v. Brice, 26 F.(2d) 164 (C. C. A. 6th, 1928), 
cert. denied, 278 U.S. 640 (1928); see Note (1925) 11 Corn. L. Q. 403. But 
cf. Maloney Tank Mfg. Co. v. Mid-Continent Petroleum Corp., 49 F.(2d) 
146 (C. C. A. roth, 1931). Furthermore, whether there was even apparent 
authority is doubtful, for the testimony tended to show that the plaintiff 
knew the attorney was acting solely for the insurance company. See Record, 


P. 439. 


AcENcY — Scope or AGENT’s AUTHORITY— WAIVER OF CONDITION OF 
WRITTEN NOTICE TO PRINCIPAL. — By means of his agent the plaintiff entered 
into an advertising contract with the defendant for one year. The contract 
provided that it was to be renewed for another year unless at least 60 days 
prior to its expiration the plaintiff should receive from the defendant by regis- 
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tered mail notice of intention to terminate it. There was evidence that about 
three months before the end of the contract year, the same agent of the 
plaintiff called upon the defendant and solicited him to enter into a renewal 
of the contract, but he refused. About 30 days later the agent called again, 
and the defendant once more notified him that the contract would not be 
renewed. The plaintiff, having continued the advertising for the second year, 
sued for payment. From judgment on a verdict for the defendant, the plain- 
tiff appealed. Held, that since the agent had no authority to receive notice 
nor to waive the requirement of written notice, and since notice to the agent 
was not constructive notice to the principal, it was error to refuse to direct a 
verdict for the plaintiff. Judgment reversed. Doll v. Ryder, 178 Atl. 320 
(Pa. Super. 1935). 

The court’s dismissal of the theory of imputed knowledge, while justified, 
seems to have been rested on improper grounds. The rule that a principal 
is deemed to have notice of any fact relating to the subject matter of the 
agency of which the agent acquired knowledge while acting within the scope 
of his authority is generally based either on the fiction of the identity of prin- 
cipal and agent, or on the theory that the agent’s duty to disclose all material 
facts coming to his knowledge creates a presumption that he has discharged 
that duty. See 2 MecHem, Acency (2d ed. 1914) §§ 1805-06; Note (1928) 
1 So. Catir. L. Rev. 176. The use of these fictions has been deservedly 
criticized. See Lohmuller Bldg. Co. v. Gamble, 160 Md. 534, 539, 154 Atl. 
41, 43 (1931); Seavey, Notice Through an Agent (1916) 65 U. or PA. L. REv. 
1; 2 Pomeroy, Equity JURISPRUDENCE (4th ed. 1918) § 676. The rule seems 
applicable only when the principal’s liability depends on the fact that the 
agent has knowledge and not when the issue is notice in conformity with the 
terms of a contract, as here. See Seavey, supra, at 6. Furthermore, the facts 
do not seem to warrant a reversal of the jury’s finding that the agent had 
authority to receive a proper notice. The decision in the principal case should 
hence depend entirely upon whether the condition of written notice was 
waived. Authority to make a contract is not actual authority to vary its 
terms. Eastern Adv. Co. v. Standard Nut Co., 264 Mass. 238, 162 N. E. 339 
(1928); see RESTATEMENT, AGENCY (1933) § 51, comment c; cf. Wadden v. 
Crow, 1 F.(2d) 300 (C. C. A. 8th, 1924). But cf. Moran, Inc. v. First 
Security Corp., 82 Utah 316, 24 P.(2d) 384 (1933). But since the agent 
made an authorized solicitation for the renewal of the original contract, it 
seems that a jury could properly find that a third person in the position of 
the defendant might be led reasonably to believe that the agent had authority 
to receive oral notice, and that written notice would be thereafter unnecessary. 
The principal himself could by his conduct have waived the written notice. 
Ketcham v. Oil Field Supply Co., 99 Okla. 201, 226 Pac. 93 (1923); see 
McCann v. Bass, 117 Me. 548, 549, 105 Atl. 130, 131 (1918); 2 WILLISTON, 
Contracts (1920) § 689; cf. East Eighty-Second St. Corp. v. Rogers, 192 
App. Div. 633, 183 N. Y. Supp. 297 (1st Dept. 1920). There seems to be no 
reason why the authorization to the agent to renew the contract could not 
have the same effect. The court’s objection that this in effect would be 
giving an agent power to change the terms of the existing contract seems 
irrelevant, since the issue is rather whether the principal’s action in the light 
of all the circumstances has created an apparent authority in the agent. See 
Seavey, supra, at 8. The jury having so found, the sole remaining question 
is whether the condition of written notice in the original contract was so 
stressed as to give it an importance which would prevent the operation of a 
waiver, a consideration which might well have influenced the court in reach- 
ing the result here attained. 
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ARBITRATION AND AWARD— JUDGMENTS— PERJURY AS A GROUND FOR 
VACATING JUDGMENT. — The plaintiff and the defendant having submitted a 
dispute to arbitration, an award in favor of the plaintiff was confirmed and 
judgment entered thereon. Thereafter, the plaintiff brought suit to obtain 
possession of certain notes to which the award entitled him. The defendant’s 
answer set up as affirmative defense and as basis for a counterclaim that the 
plaintiff had testified falsely before the arbitrators. The plaintiff's motion 
to strike out the defense and counterclaim as insufficient at law was denied. 
The appellate division affirmed the order, but certified questions as to whether 
the counterclaim stated facts sufficient to constitute a cause of action. Held, 
that perjury is not a sufficient ground for vacating a judgment entered upon 
an arbitration award. Order reversed and motion granted. Jacobowitz v. 
Metselaar, 197 N. E. 169 (N. Y. 1935). 

The general rule that perjured testimony is not a sufficient ground for 
securing relief from a domestic judgment is well settled. United States v. 
Throckmorton, 98 U. S. 61 (1878); Greene v. Greene, 2 Gray 361 (Mass. 
1854). Butcf. Marshall v. Holmes, 141 U.S. 589 (1891). But it nevertheless 
seems open to serious criticism. See Note (1909) 22 Harv. L. REV. 600. Its 
justification as a bar to endless litigation is weakened by the experience in 
Wisconsin, which has rejected the rule; since 1914 only four cases attacking 
judgments on the ground of perjury have reached the supreme court. Boring 
v. Ott, 138 Wis. 260, 119 N. W. 865 (1909); see Note (1935) 23 CALIF. L. 
Rev. 79. And in the case of judgments on arbitration awards most courts 
have made an exception to the general rule. Chambers v. Crook, 42 Ala. 171 
(1868); Johnson v. Wells, 72 Fla. 290, 73 So. 188 (1916); see STURGES, Com- 
MERCIAL ARBITRATIONS AND AWARDS (1930) § 211. Contra: French v. Ray- 
mond, 82 Vt. 156, 72 Atl. 324 (1909). This distinction has been based on the 
ground that the informality of arbitration entitles the resultant judgment to 
a lesser degree of respect. Fire Ass’n of Phila. v. Allesina, 49 Ore. 316, 89 Pac. 
960 (1907). But cf. Fernandes Grain Co. v. Hunter, 217 Mo. App. 187, 274 
S. W. gor (1925) (parties assume risks of informal procedure). Arbitrators 
commonly admit all evidence which may have a bearing on the case, without 
regard for legal rules. £.g., A. O. Andersen Trading Co. v. Brimberg, 119 
Misc. 784, 197 N. Y. Supp. 289 (Sup. Ct. 1922) (hearsay admitted) ; Pennsyl- 
vania Iron Works Co. v. East St. Louis Ice & Cold Storage Co., 96 Mo. App. 
563, 70 S. W. 903 (1902) (no cross-examination by trained counsel); Lum- 
bard v. Holdiman, 115 Ill. App. 458 (1904) (legal incompetency of witnesses) ; 
see CODE OF ARBITRATION OF THE AMERICAN ARBITRATION TRIBUNAL (1931) 
118. And in the interests of expedition certain safeguards of legal procedure 
are sacrificed. Smyth v. Board of Education, 128 Misc. 49, 217 N. Y. Supp. 
231 (Sup. Ct. 1925) (application for bill of particulars denied); In re 
Schwartz, 127 Misc. 452, 217 N. Y. Supp. 233 (Sup. Ct. 1925) (preliminary 
examination denied). Nor are there any pleadings to forewarn as to the 
nature of the testimony. Hence, to the extent that rules of evidence and 
formalized procedure operate to eliminate false testimony, the danger of 
perjury is increased in arbitration hearings. This additional consideration 
seems to warrant setting aside a judgment based on an arbitration award, pro- 
vided that clear proof of perjury and resultant injury is promptly made. 
So limited, such relief does not unduly defeat the purposes of arbitration. 
But since a New York statute expressly allows an attack on an award before 
it is confirmed by a judgment, the instant court’s denial of a motion to vacate 
pr gaein may be justified. Accord: The Hartbridge, 57 F.(2d) 672 (C.C. A. 
2d, 1932). 
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BANKRUPTCY — CORPORATE REORGANIZATION —: INCLUSION IN PLAN OF 
Goops HELD By DEBTOR UNDER CONDITIONAL SALE. — A corporate debtor filed 
a petition for reorganization under § 77B of the Bankruptcy Act. The court’s 
order approving the petition authorized the corporation to continue tempo- 
rarily in possession of its property, and restrained all persons from interfering 
with the possession or management of it. A vendor brought reclamation 
proceedings for a chattel which had been delivered to the debtor under a 
conditional sale. The Uniform Conditional Sales Act was in force in the 
state. N. Y. Pers. Prop. LAw (1922) art. 4. Under the proposed plan the 
petitioner was to pay the claimant the amount due on the chattel, but over 
an extended time. Section 77B(b)(10) provides: “ A plan of reorganization 
within the meaning of this section . . . may deal with all or any part of the 
property of the debtor. . . .” 48 Star. 912 (1934), 11 U.S. C. § 207(b) (10) 
(1935). Held, that the chattel was not the “property ” of the debtor and 
hence could not be included in the plan. Claim allowed, Judge L. Hand dis- 
senting. In re Lake’s Laundry, Inc., C. C. A. 2d, July 29, 1935, cert. denied, 
Oct. 14, 1935. 

In another reorganization proceeding under § 77B the conditional vendee 
brought reclamation proceedings after the expiration of a time limit fixed by 
the court for filing of claims by “creditors”. Section 77B(b)(10) defines 
the term “ creditor ” as including “ all holders of claims of whatever character 
against the debtor or its property, including claims under executory contracts, 
whether or not such claims would otherwise constitute provable claims under 
this Act.” 43 Stat. 912 (1934), 11 U.S.C. § 207(b) (10) (1935). Held, that 
the claimant was a “ creditor ” and so was barred by failure to file his claim in 
the required time. Claim denied. In re Burgemeister Brewing Co.,S. D. Il., 
Sept. 13, 1935. 

Although it may seem possible to reconcile these holdings on narrow 
grounds, they apparently present fundamentally conflicting views as to 
whether goods held under a conditional sale are the “ property of the debtor” 
within §77B. It might be urged that the vendor’s primary claim is for the 
purchase price, on which the right to reclaim is dependent. Thus, by barring 
the debt because of failure to file a claim within the time limit, the right to 
repossess is defeated. But this argument seems to assume that the court has 
jurisdiction to force the seller to file a claim to protect property which the 
Lake’s Laundry case regards as still his. Whether a reorganization plan can 
include a chattel held under a conditional sale depends upon the nature of the 
rights given in that type of transaction, and the result reached by requiring 
the vendor to put in a claim for his interest is in accord with what seems the 
better view of conditional sales. Under this approach the division of interests 
is considered as similar to a chattel mortgage, the debtor having the general 
property and possession, and the creditor having legal title for security pur- 
poses. See Vold, The Divided Property Interest in Conditional Sales (1930) 
78 U. or Pa. L. REv. 713, 716. It follows that a chattel so held by a debtor- 
vendee should be included as “ property of the debtor”. This analysis seems 
in accord with reality, since the prime desire of the seller is security rather 
than repossession, and the vendee normally regards the chattel as his. Under 
this theory, if the chattel is retaken the vendee has a right of redemption, and 
gains or loses by the variance between the amount due and the price brought 
by a resale. Ames Iron Works v. Rea, 56 Ark. 450, 19 S. W. 1063 (1892); 
Montenegro-Riehm Music Co. v. Beuris, 160 Ky. 557, 169 S. W. 986 (1914); 
Mercier v. Nashua Buick Co., 84 N. H. 59, 146 Atl. 165 (1929); see UNIFORM 
ConDITIONAL SALES AcT (1918) §§ 16-24. On the other hand, many cases, 
placing great weight on the form of words of a conditional sale, treat the seller 
as dominant owner until full payment of the price. Thus the buyer is allowed 
no right of redemption and has no right to a refund if a resale brings more 
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than the balance due. Detroit Trust Co. v. C. C. Wormer Mach. Co., 177 
Mich. 156, 142 N. W. 1090 (1913); Penchoff v. Walter E. Heller & Co., 176 
Minn. 493, 223 N. W. 911 (1929). A prior decision, holding that the seller’s 
right to possession is not such a “claim” as must be filed within a year of 
adjudication in bankruptcy, apparently adopts this view. Nauman Co. v. 
Bradshaw, 193 Fed. 350 (C. C. A. 8th, 1912) (seller entitled to proceeds of 
sale by trustee). But § 77B(b)(10) defines “creditors” as including “all 
holders of claims . . . whether or not such claims would otherwise constitute 
provable claims under this Act.” The term “property of the debtor” in 
§ 77B(b) (10) seems intended to include all property in which the debtor has 
a substantial interest. Therefore a chattel in which the debtor has the general 
property under a conditional sale seems as properly included in the plan as a 
chattel which it has mortgaged. Cf. Continental Ill. Nat. Bank & Trust Co. 
v. Chicago, R. I. & Pac. Ry., 294 U.S. 648 (1935), (1935) 48 Harv. L. Rev. 
1430; In re Prudence-Bonds Corp., 77 F.(2d) 328 (C. C. A. 2d, 1935). Yet 
if, as in the Burgemeister case, conditional vendors are grouped as a separate 
class of creditors, they are adequately protected by § 77B(b)(5), which pro- 
vides that each class of which less than two thirds in amount accept the plan 
shall be given the benefit of liberal alternatives. 48 Strat. 912 (1934), 11 
U. S. C. § 207(b) (5) (1935). And since such vendors retain proportionately 
large security, they will probably be vehement dissenters from any arrange- 
ment which materially aids the debtor-vendee. Thus it might be wise to omit 
their claims from the plan. But the instant decisions deal with the power to 
include such goods rather than the wisdom of doing so. A possible middle 
ground is to exclude the chattel from the reorganization plan, but to give the 
judge discretion to postpone the seller’s reclamation until the debtor has had 
time to procure a substitute for the chattel. In re Jdeal Laundry, to F. Supp. 
719 (N. D. Cal. 1935) (repossession deferred 60 days). 


CANCELLATION OF INSTRUMENTS— JURISDICTION OF FEDERAL EQUITY 
Court To CANCEL INSURANCE PoLicy For Fraup. — Alleging that three dis- 
ability policies without incontestable clauses had been secured by fraud or 
by innocent misrepresentation, the plaintiff insurer brought a bill in equity 
in the federal district court to cancel them and to recover $4191.65 already 
paid on them to the defendant. The defendant’s subsequent action on the 
policies in the state court for $750 due for total disability was enjoined, and 
he moved to transfer the equity suit to the law docket, claiming that the 
issues could be determined in the pending state action. A state statute barred 
action on a written contract in five years, and for fraud in two years. OKLA. 
Stat. (Harlow, 1931) § 101. It further provided: “ When a right of action 
is barred by the provisions of any statute, it shall be unavailable . . . as a 
. . . ground of defense... .” §108. Held, that since no action at law on 
the policies was pending at the time of the bill, the plaintiff had no adequate 
legal remedy, for the insured might refrain from suing on the contract until 
the defense of fraud was barred by the Statute of Limitations. Motion over- 
pr Pacific Mut. Life Ins. Co. v. Hartman, to F. Supp. 425 (N. D. Okla. 
1935). 

This unique assumption of equity jurisdiction to avoid the apparent nul- 
lification of defenses by § 108 finds precedent in the resort to equity when 
an incontestable clause in the policy creates the same danger. Jefferson 
Standard Life Ins. Co. v. Keeton, 292 Fed. 53 (C. C. A. 4th, 1923). But an 
almost identical Kansas statute, from which § 108 was copied, was construed 
to bar only defenses asserting an affirmative right and not the defense of 
fraud. Muckenthaler v. Noller, 104 Kan. 551, 180 Pac. 453 (1919). And 
it would seem that this construction should have been adopted here, since 
Oklahoma tends to accept the Kansas interpretation of statutes taken from 
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Kansas. See United States ex rel. Search v. Choctaw, O. & G. R. R., 3 Okla. 
404, 458, 41 Pac. 729, 747 (1895). But cf. McGrath v. Durham, 151 Okla. 
55, 58, 1 P.(2d) 718, 721 (1931). And federal equity courts have no juris- 
diction to cancel an insurance policy having no incontestable clause if the risk 
has accrued and there is an adequate defense to an action at law on the policy, 
even though no law action has yet been brought. Phoenix Mut. Life Ins. 
Co. v. Bailey, 13 Wall. 616 (U. S. 1871); Continental Cas. Co. v. Yerxa, 16 
F.(2d) 473 (D. Mass. 1926); cf. Enelow v. New York Life Ins. Co., 293 
U. S. 379 (1935). But since an intent to deceive must be proved to establish 
the defense of fraud at law, it is arguable that equity could here have taken 
jurisdiction to avoid the policy for innocent misrepresentation. Cf. New 
York Ins. Co. v. Marotta, 57 F.(2d) 1038 (C. C. A. 3d, 1932). Yet, since 
to allow this argument would give equity jurisdiction in every cancellation 
case, it was rejected where there was no alternative prayer for rescission for 
bare misrepresentation. New York Life Ins. Co. v. Miller, 73 F.(2d) 350 
(C. C. A. 8th, 1934). And even where, as here, the prayer for rescission is 
based on alternative allegations of fraud or misrepresentation, equity might 
refuse to take jurisdiction until the plaintiff has exhausted his legal remedies. 
Moreover, although an action on this policy would involve only $750, the fact 
that the jurisdictional-amount requirement would therefore deprive the 
federal courts of power to hear the case at law is no longer a ground for the 
assumption of federal equity jurisdiction. Di Giovanni v. Camden Fire Ins. 
Ass’n, U. S. Sup. Ct., Nov. 11, 1935. But cf. Smyth v. Ames, 169 U. S. 466 
(1898). And evidently the federal legal remedy was adequate, for the insurer 
could have secured a judgment on the validity of the policy by suing in deceit 
or in quasi-contract for the $4191.65 already paid. Niagara Fire Ins. Co. v. 
Adams, 198 Fed. 822 (C. C. A. 1st, 1912); see RESTATEMENT, RESTITUTION 
AND Unjust ENRICHMENT (Tent. Draft No. 1, 1935) § 23. 


CONSTITUTIONAL LAW— EXECUTIVE POWERS— CONGRESSIONAL LIMITA- 
TION UPON THE PRESIDENT’S POWER OF REMOVAL. — In 1931 W. E. Humphrey 
became a Federal Trade Commissioner for a term of seven years. In 1933 
President Roosevelt requested Humphrey’s resignation, stating the ground 
“that the aims . . . of the Administration with respect to the work of the 
Commission can be carried out most effectively with personnel of my own selec- 
tion”, but disclaiming any reflection on the commissioner or his services. 
The Federal Trade Commission Act provides: “ Any commissioner may be 
removed by the President for inefficiency, neglect of duty, or malfeasance in 
office.” 38 Stat. 717 (1914), 15 U.S. C. $41 (1935). The commissioner re- 
fused to resign, and the President purported to remove him from office without 
assigning cause. Humphrey never acquiesced in this action, and thereafter 
insisted that he was still a member of the Commission and entitled to com- 
pensation as such. After Humphrey’s death in 1934, his executor brought 
suit to recover the unpaid compensation. The Court of Claims certified 
questions whether the Federal Trade Commission Act limited the Presi- 
dent’s power to remove a commissioner; and, if so, whether such limitation 
was valid under the Constitution. Held, that the Act is to be construed as 
limiting the causes for which the President may remove a member of the 
Commission, and that since the Commission performs quasi-judicial and 
quasi-legislative functions, the congressional limitation on the President’s 
power was valid. Rathbun v. United States, 55 Sup. Ct. 869 (1935). 

The only prior decision as to the constitutional scope of the chief executive’s 
power to remove had held that Congress cannot make consent of the Senate 
a condition upon the power to remove a first class postmaster. Myers v. 
United States, 272 U.S. 52 (1926). The Court there reasoned that the power 
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to remove was inherent in the executive function, and that this conclusion was 
strengthened by the removal power incident to the power of appointment 
given the President by the Constitution. U. S. Const. Art. II, § 2(2); see 
272 U. S. at 163-64. The language of that decision clearly indicated that 
members of administrative bodies exercising quasi-judicial functions were 
within the scope of this illimitable power. See 272 U. S. at 135; Frankfurter 
and Hart, Business of the Supreme Court at October Term, 1934 (1935) 49 
Harv. L. Rev. 68, tos-o6. The instant decision restricts the power of 
removal at will to “ purely executive officers”, and expressly repudiates the 
dicta of the Myers case in so far as they go beyond this. See Rathbun v. 
United States, 55 Sup. Ct. at 873. The Court now reasons that the separation 
of powers inherent in the Constitution cannot be effective if one branch of 
the government can without restriction remove the officers of another, and 
that hence the absolute power of the President to remove does not extend 
to officers whose duties are quasi-judicial and quasi-legislative. Unless re- 
stricted, the power of removal apparently would be implied from the presi- 
dential power to appoint. Ex parte Hennen, 13 Pet. 230 (U.S. 1839). But it 
is here held that the congressional power, in creating non-executive agencies, 
to require the officers to act independently of executive control implies the 
power to forbid removal, and hence to limit the right implied from the presi- 
dential power of appointment. As to executive officers, however, the power 
to remove is said to arise from the necessity of giving the chief executive 
authority in his own department. This reasoning would seem to give the 
President illimitable power to remove all officers whose duties are primarily 
executive, but the language of the Court confines it to the “ purely executive ”. 
The “ quasi-judicial and quasi-legislative”’ test is so elastic, however, that 
as to any particular office the decision seems to depend on expediency. Here 
the Court considers that the Commission exercises executive functions only 
as an agency of the judicial or legislative branches of the government, and 
that it is wholly disconnected from the executive department. See 55 Sup. Ct. 
at 874-75. It has been pointed out, however, that the primary purpose of the 
Commission is law enforcement, usually an executive function. See (1935) 
35 Cox. L. Rev. 936. This argument is somewhat weakened by the non- 
executive duties of the Commission to conduct hearings, make findings of 
fact, and issue orders. Yet the fact that the work is done in a “ quasi-judicial ” 
or “ quasi-legislative ” manner seems not to preclude the conclusion that the 
Commission’s general purpose is executive. See Myers v. United States, 272 
U.S. at 135. And the severity or laxity of control over business combina- 
tions is apparently closely connected with executive policy. Fundamentally, 
the Court has decided that the independence of administrative boards in spe- 
cialized fields is more desirable than a government so articulated that all agen- 
cies not purely judicial or purely legislative may be employed in accordance 
with the policies of a particular administration. The result seems somewhat 
impelled by the fear that a partisan executive might greatly influence the 
operation of commissions in particular cases by the threat of removal. This 
assumes a rather unscrupulous chief executive, and, even so, abuses would 
be somewhat restrained by the fear of unfavorable comment. And if the 
Commission is a part of the executive branch, the chief executive should be 
allowed to control its general policy. Furthermore, since the terms of some 
commissioners will expire during each administration, an executive can eventu- 
ally appoint for seven-year periods commissioners who agree with his eco- 
nomic views. By the instant decision, the activities of such partisans are 
unalterably extended into the next administration. This seems almost as 
objectionable as the slight possibility that a President will employ threats of 
arbitrary removal to govern specific decisions. 
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CONSTITUTIONAL LAW—SEPARATION OF PoweRS—NIRA as _ INVALID 
DELEGATION OF CONGRESSIONAL POWER TO PRESIDENT. — The defendants de- 
murred to indictments charging them with violations of the Live Poultry Code 
promulgated under § 3(a) of the National Industrial Recovery Act, which 
authorized the President to approve “ codes of fair competition” on finding 
that the group presenting the code was representative of its industry and that 
the codes would “ tend to effectuate the policy” of Title I. 48 Stat. 195, 196 
(1933), 15 U. S. C. §§ 701, 703(a) (1935). Title I, §1, declaring the exist- 
ence of an emergency, stated that the policy of the Act was “to remove ob- 
structions to the free flow of interstate and foreign commerce ... ; and 
to provide for the general welfare by promoting the organization of indus- 
try ..., to induce and maintain united action of labor and manage- 
ment ... , to eliminate unfair competitive practices, to promote the fullest 
possible utilization of . . . productive capacity of industries, ...to in- 
crease .. . consumption . . . , to reduce . . . unemployment, to improve 
standards of labor, and otherwise to rehabilitate industry and to conserve 
natural resources.” Section 3(f) made the violation of a code “ in any trans- 
action in or affecting interstate or foreign commerce” a misdemeanor. A 
conviction in the district court was partially affirmed by the circuit court of 
appeals. Petitions for certiorari by the defendants and by the United States 
were granted. Held, that § 3(a) was an unconstitutional delegation of legis- 
lative power and an unconstitutional attempt to regulate intrastate commerce. 
Judgment of conviction reversed. A. L. A. Schechter Poultry Corp. v. United 
States, 295 U. S. 495 (1935). 

The lone dissent of Mr. Justice Cardozo in the “ hot oil” case presaged the 
fate of §3(a) by indicating that important considerations in determining 
the validity of the delegation of legislative power to the President should be 
the extent both of the field over which the delegated power is to be exercised 
and of the methods by which the legislative policy is to be effectuated. See 
Panama Refining Co. v. Ryan, 293 U. S. 388, 434-35, 443 (1935); cf. id. at 
414. Here these factors were concretely presented, since the Act allowed 
regulation by codes of any trade or industry and apparently permitted the 
President to choose any means for accomplishing its purposes. The Court 
followed traditional technique in searching for a standard to guide and re- 
strain the delegated discretion. And it argued that the limits of “ unfair 
methods of competition ” set by the Federal Trade Commission cases could 
not be used to determine what was “ fair competition” in § 3(a), because 
such an interpretation would not achieve the policy set forth in §1. There- 
fore, this statement of policy was said to be the only restraint on the presi- 
dential discretion. But see L. Hand, J., in United States v. A. L. A. Schech- 
ter Poultry Corp., 76 F.(2d) 617, 624 (C. C. A. 2d, 1935). Standards as 
vague as some of the individual objectives of §1 have been held sufficiently 
definite to permit congressional delegation of power to the executive. £.g., 
Union Bridge Co. v. United States, 204 U.S. 364 (1907) (to remove obstruc- 
tions to navigation); United States v. Grimaud, 220 U. S. 506 (1911) (“to 
preserve the forests’); New York Central Securities Corp. v. United States, 
287 U. S. 12 (1932) (“public interest”); see Cousens, The Delegation of 
Federal Legislative Power to Executive Officials (1935) 33 Micu. L. Rev. 
512. But the force of these cases as precedents is weakened when, as here, 
standards are merged in a general statement of policy where they tend to 
lose their individual meanings. See Note (1935) 48 Harv. L. REv. 798, 804. 
And since executive action might derive its authority from any one of the 
limitations, the restraint of the least definite must be a consideration in deter- 
mining the validity of the delegation. The complexity of the task of draw- 
ing up codes and the need for haste to combat the industrial crisis created 
that necessity which is a justification for delegation. Cf. Martin v. Mott, 12 
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Wheat. 19 (U. S. 1827); J. W. Hampton, Jr., & Co. v. United States, 276 
U. S. 394 (1928); see (1927) 41 Harv. L. REv. 95; Cheadle, The Delegation 
of Legislative Functions (1918) 27 YALE L. J. 892. But although the re- 
quired definiteness of the standard by which delegated powers are to be 
limited may vary inversely with the degree of their necessity, to uphold this 
delegation, in view of the vagueness of the policy in §1 and the unconfined 
subject matter of § 3(a), would amount to a complete abandonment of any 
principle forbidding delegation. Cf. Panama Refining Co. v. Ryan, 293 U. S. 
388; Note (1933) 47 Harv. L. REv. 85, 95. Furthermore, due to the number 
and specialized nature of the codes, the required presidential approval could 
not have been based on a thorough understanding of each code. Therefore, 
as a practical matter, law-making was delegated to private groups. And the 
procedural safeguards of notice, hearings, and judicial review, which re- 
strained such delegated powers of the Federal Trade Commission, were not 
present here. See Brief for Schechter Poultry Corp., pp. 46-70; cf. Brief 
for United States, pp. 8-12, 116-17. It may be assumed that these conditions, 
as well as the haphazard administration of the Act, must have been inarticu- 
late factors in the Court’s decision. See N. Y. Times, May 3, 1935, p. 8, col. 
2; id., May 4, 1935, p. 2, col. 1; cf. id., Dec. 12, 1934, p. 27, col. 4; id. Dec. 14, 
1934, p. 26, col. 6; id. Dec. 17, 1934, p. 18, col. 2. And it is probable that the 
uniqueness of the Recovery Act also affected the result. See Note (1935) 
48 Harv. L. REv. 798, 802; cf. Field v. Clark, 143 U. S. 649, 683-92 (1892). 
But since, in many instances, a power of Congress can be adequately exer- 
cised only by delegation, in view of the constitutional provision that Congress 
may make laws necessary and proper for executing its powers, the instant 
decision should not be extended further than to forbid an abdication of the 
legislative function. U.S. Const. Art. I, §8(18); see Butifield v. Stranahan, 
192 U. S. 470, 496 (1904); Monongahela Bridge Co. v. United States, 216 
U. S. 177, 192-93 (1910); Mapison, THE FEDERALIST, Nos. XLIV, XLVII, 
XLVIII (1788). For a discussion of the commerce point in this decision, see 
Powell, Commerce, Pensions, and Codes, II, supra p. 193 passim. 


CoNTRACTS — CONSTRUCTION — PRICE DETERMINED BY BUYER’S SATISFAC- 
TION WITH ITEMs or Cost.— The plaintiff contracted with the defendant’s 
assignor and agent to supply stationery to the defendant at fixed prices. Ris- 
ing costs to the plaintiff induced a modification of the terms of compensation 
to cost of production plus percentages of profit. The modification defined 
“cost of production” to include “administrative and overhead charges, 
attributable to the performance of said agreement, satisfactory to” defend- 
ant’s assignor. “Administrative and overhead charges” attributed by the 
plaintiff to its performance were advanced subject to audit. In an action 
for breach of the contract, the defendant counterclaimed for these payments, 
alleging that the items were not satisfactory to its assignor-agent. After a 
finding that the alleged dissatisfaction was only that of the defendant and 
was without reasonable justification, the referee who heard the cause reported 
adversely to the defendant’s counterclaim. From a judgment of the appellate 
division affirming a judgment for the plaintiff entered upon the report of the 
referee, the defendant appealed. Held, that “satisfactory ” meant the actual 
satisfaction of the defendant, and not merely the satisfaction of a reasonable 
man. Judgment reversed. Wynkoop Hallenbeck Crawford Co. v. Western 
Union Tel. Co., 268 N. Y. 108, 196 N. E. 760 (1935). 

This latest decision of the New York Court of Appeals leaves in doubt 
that state’s continued application of its rule that “satisfactory” will be 
interpreted as “satisfactory to a reasonable man”, except in contracts in- 
volving personal taste. Duplex Safety Boiler Co. v. Garden, 101 N. Y. 387, 
4 N. E. 749 (1886); Doll v. Noble, 116 N. Y. 230, 22 N. E. 406 (1889); 
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Hummel v. Stern, 21 App. Div. 544, 48 N. Y. Supp. 528 (1st Dept. 1897), 
aff'd mem., 164 N. Y. 603, 58 N. E. 1088 (1900). The scope of this sole 
exception of personal taste contracts, as laid down by the cases upon which 
the court relied; does not seem to include the facts which were before it. 
Crawford v. Mail & Express Pub. Co., 163 N. Y. 404, 57 N. E. 616 (1900); 
see Duplex Safety Boiler Co. v. Garden, supra, at 390, 4 N. E. at 750. The 
court, however, indicated further that the presence of hardship and the like- 
lihood of forfeiture were its usual reasons for rejecting a literal construction 
of satisfaction contracts. And since the satisfaction provision here limited the 
amount of payment, instead of conditioning the existence of liability, the 
possibility of any material forfeiture was removed. Cf. Thompson v. Postal 
Life Ins. Co., 226 N. Y. 363, 123 N. E. 750 (1919). Thus the court might 
have reached its conclusion, and perhaps did, on a sounder basis than its 
usual one of classifying the subject matter of the contract. This reasoning 
is more in accord with the rule that the manifested intention of the parties, 
where clearly expressed, should control. See RESTATEMENT, CONTRACTS 
(1932) § 265. And the interpretation here is the one usually made in most 
jurisdictions in the construction of similar provisions. See 1 WILLISTON, 
Contracts (1920) §44. Ordinarily a contract calling for the performance 
of persona] duties cannot be assigned. See 1 WiLLIston, Contracts § 411. 
The instant court, in making decisive the dissatisfaction of the assignee- 
defendant, necessarily has held such an assignment to be effective. The ulti- 
mate result could have been reached otherwise only by accepting the alleged 
dissatisfaction of the assignor. But since this dissatisfaction was found to 
be only that of the assignee, the requirement of an honest judgment would 
not be met. See Shepherd v: Union Central Life Ins. Co., 74 F.(2d) 180, 181 
(C. C. A. 5th,.1934). The court’s disregard of this apparent difficulty may 
be explained by the existence of a principal and agent relationship between the 
assignor and assignee, and by the corporate nature of the parties. 


Courts — JURISDICTION OF PuERTO Rico CourT OVER CRIME COMMITTED 
ON UNITED STATES MILITARY RESERVATION. — The defendant was convicted 
by the Puerto Rico district court for a battery upon the Chief Justice of the 
Supreme Court of Puerto Rico in his office on the second floor of the barracks 
of the San Juan military reservation, under a statute penalizing a battery 
“committed upon an officer in the lawful discharge of the duties of his 
office... .” P. R. Comp. Rev. Star. & Copes (1913) § 5664. The insular 
courts have occupied rooms in the barracks with consent of the military 
authorities since shortly after the cession from Spain in 1898. The Foraker 
Act in 1900, creating a territorial government for Puerto Rico, continued the 
local courts and authorized the territory to legislate for their jurisdiction. 
31 STAT. 84, amended, 39 Stat. 965 (1917), 47 STAT. 158 (1932), 48 U.S.C. 
§ 861 (1935). Puerto Rico later ceded “exclusive jurisdiction” over this 
reservation to the United States. P. R. Comp. Rev. Stat. & Copes (1913) 
§§ 1673-75. From a judgment of the Supreme Court of Puerto Rico affirm- 
ing a judgment of the trial court sentencing the defendant, he appealed. 
Held, that the United States has exclusive jurisdiction over the barracks. 
Judgment vacated and cause remanded with directions to dismiss for want of 
jurisdiction. One judge dissented. Velazquez v. People of Puerto Rico, 77 
F.(2d) 431 (C. C. A. 1st, 1935), cert. denied, Oct. 14, 1935. 

Territories are generally held to have jurisdiction both to prosecute crimes 
committed on and to tax personal property situated in military reservations 
owned by the United States. Territory of Mont. v. Burgess, 8 Mont. 57, 19 
Pac. 558 (1888) (crime) ; Rice v. Hammond, 19 Okla. 419, 91 Pac. 698 (1907) 
(tax); cf. Gromer v. Standard Dredging Co., 224 U. S. 362 (1912) (Puerto 
Rico tax, harbor reservation). Contra: Scott v. United States, 1 Wyo. 40 
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(1871). But jurisdiction over crimes committed in the San Juan reservation 
has been denied, partly on the ground that Puerto Rico had ceded exclusive 
jurisdiction to the United States. United States v. Hernandez, 2 P. R. Fed. 
81 (1906). Accord: United States v. Iglesias, 13 P. R. Fed. 282 (1924) 
(murder on second floor of the barracks). But since the United States did 
not expressly reserve exclusive jurisdiction, it is doubtful, as the instant court 
admitted, whether Puerto Rico could relinquish governmental authority dele- 
gated to it by Congress. Moreover, since these courts have been housed in 
the barracks for over 35 years with the consent of the War Department, and 
since during that time the Foraker Act has been amended, it may be inferred 
that Congress intended them to have jurisdiction. Furthermore, judicial 
acts performed by a judge outside his state have been held invalid. £.g., 
Dunlap v. Rumph, 43 Okla. 491, 143 Pac. 329 (1914); cf. Rainey v. Ridgeway, 
151 Ala. 532, 43 So. 843 (1907). Yet an attempt to avoid, for this reason, 
a decision of the Puerto Rico court sitting in the barracks was summarily 
dismissed. Rivera v. Lawton, 35 F.(2d) 823 (C. C. A. 1st, 1929). Conse- 
quently, since these courts are validly carrying on their functions there, a 
statute making it a crime to interfere with the discharge of their official duties 
would seem to give them jurisdiction to. punish such an interference. Cf. 
Turquette v. State, 174 Ark. 875, 298 S. W. 15 (1927) (contempt for battery 
against judge committed outside state); Exum v. State, 90 Tenn. s5o1, 17 
S. W. 107 (1891). 


EQUITABLE SERVITUDES— PARTIES BOUND—LIABILITY OF COVENANTOR 
AFTER PARTING WITH TITLE.—In conveying a lot to the plaintiff, the de- 
fendants covenanted with him that “no building more than three stories in 
height shall be erected or maintained” upon an adjoining lot retained by 
them. The defendants sold the restricted premises to a third party who built 
in violation of the restriction. The plaintiff brought suit against the defend- 
ants for damages resulting from breach of the covenant. From a judgment 
for the plaintiff, the defendants appealed. Held, that the original covenantors 
are not liable for a breach of the covenant by a subsequent grantee. Judg- 
ment reversed. Goldberg v. Nicola, 178 Atl. 809 (Pa. 1935). 

That this case involved a negative covenant should not distinguish it from 
previous decisions denying recovery against covenantors for their subsequent 
grantees’ breaches of affirmative real covenants. Sexauer v. Wilson, 136 Iowa 
357, 113 N. W. 941 (1907); Bolles v. Pecos Irrigation Co., 23 N. M. 32, 167 
Pac. 280 (1917); Hickey v. Railway Co., 51 Ohio St. 40, 36 N. E. 672 (1894). 
‘While in general courts are agreed that the question ultimately depends upon 
the intent of the parties, some treat the problem of running covenants as one 
of contract, others as one of property law. See CLARK, REAL COVENANTS AND 
OTHER INTERESTS WHICH “RUN WITH LAND” (1929) 148 et seg.; Pound, 
The Progress of the Law, 1918-1919: Equity (1920) 33 Harv. L. REv. 420, 
813-22; Note (1907) 21 id. 139. The intention of the parties usually is to 
secure to the covenantee a property right through restriction of an ordinary 
use of the land, and the covenantee’s concern naturally centers upon the land 
and its holder. On the other hand, a landlord-covenantee who owns the land 
is chiefly interested in the personal liability of the tenant-covenantor for 
breaches by the tenant or his assignees. Hence the rule that a legsee-cove- 
nantor remains liable on his covenant after assignment may be inapplicable in 
the instant case. Wall v. Hinds, 4 Gray 256 (Mass. 1855); see Note (1925) 
36 A. L. R. 316. Treating the problem as one of contract law, it would seem 
a reasonable interpretation that the covenantor would not mean to extend his 
liability beyond his ownership. The covenantee’s concurrence in this mean- 
ing could be inferred, since he can, and would intend to, proceed against suc- 
cessive owners who have notice of the restriction. Tulk v. Moxhay, 2 Phil. 
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774 (Ch. 1848) (enforcement of land restriction against purchaser with notice 
from covenantor); Wiegman v. Kusel, 270 Ill. 520, 110 N. E. 884 (1915); 
see Ames, Specific Performance for and against Strangers to the Contract 
(1904) 17 Harv. L. REv. 174, 176 e¢ seg. Although in the instant case the 
result is correct under either theory, the difficulties in justifying action upon 
a contract against strangers to it, and the purpose such a covenant is meant 
to serve, indicate that the interpretation of a restrictive covenant as a 
property right is preferable. See CLARK, op. cit. supra, at 149-53. 


EstoppeL — City Estoppep TO ABANDON CONDEMNATION PROCEEDINGS. — 
In 1927 the city council of Los Angeles by formal resolution defined the bound- 
aries of a proposed civic center to include the property of the petitioner 
newspaper. After the petitioner had informed the council of its need for 
definite knowledge of the city’s plans, since its increased circulation required 
expansion of its plant, the parties began negotiations for a voluntary sale. 
Because of disagreement about price, the city council in 1931 authorized 
condemnation proceedings against the petitioner’s property. A trial on the 
sole issue of damages resulted in an award of about one million dollars. This 
was reversed on appeal for failure to include the value of petitioner’s process- 
ing equipment as an improvement to the realty. Appraisers estimated that 
this would increase the award to $1,875,000. During this litigation the peti- 
tioner had expended $4,500,000 in construction of a new plant elsewhere. 
As late as July 3, 1934, the council indicated by resolution its intention of 
proceeding with the new trial set for July 16. On July 14, however, the 
city filed motion for abandonment of the proceedings, pursuant to a resolu- 
tion of council passed July 11. A statute provided that condemnation 
proceedings might be discontinued at any time “before the expiration of 
thirty days after final judgment.” Car. Cope Crv. Proc. (Deering, 1933) 
§1255a. The petitioner applied for a writ of mandamus to compel the trial 
court to reset the case for trial. Held, that, even though the notice was filed 
within the statutory period, this was an exceptional case in which the doctrine 
of equitable estoppel may be invoked against a municipal corporation. Writ 
granted. Times-Mirror Co. v. The Superior Court in and for Los Angeles 
County, 44 P.(2d) 547 (Cal. 1935). 

By a technically incorrect application of the doctrine of estoppel in pais, 
the court has reached a result which only the controversial theory of promis- 
sory estoppel would authorize. See RESTATEMENT, CONTRACTS (1932) § 90; 
Pollock, Book Review (1933) 47 Harv. L. REv. 363, 365; Clark, The Restate- 
ment of the Law of Contracts (1933) 42 YALE L. J. 643, 656-57. In some 
extraordinary situations courts have imposed an estoppel in pais against a 
municipal corporation. State ex rel. City of Sikeston v. Missouri Util. Co., 
331 Mo. 337, 53 S. W.(2d) 394 (1932), (1933) 46 Harv. L. Rev. 1028 
(estoppel to deny lack of public utility franchise); Dabney v. City of Port- 
land, 124 Ore. 54, 263 Pac. 386 (1928), (1928) 41 Harv. L. REv. 1068 
(estoppel to deny location of boundary of street). But the facts of the 
instant case do not show the representation of fact which an estoppel in 
pais ordinarily requires. Jorden v. Money, 5 H. L. Cas. 185 (1854); see 
BIcELOw, Estopret (1890) 575. The usefulness of the distinction between 
a statement of fact and one of intention is questionable, and in actions for 
deceit is often substantially disregarded. £.g., Edgington v. Fitzmaurice, 29 
Ch. D. 459 (1885). Nor is the present court the first to use the terminology 
of estoppel in dealing with statements of intention. Cf., e.g., Derby Oil Co. 
v. City of Oxford, 134 Kan. 59, 4 P.(2d) 435 (1931), (1932) 45 Harv. L. 
Rev. 741; Ricketts v. Scothorn, 57 Neb. 51, 77 N. W. 365 (1898). However, 
a promissory estoppel can be raised against the city based upon its implied 
promise, a reasonable inference from its conduct, to purchase the petitioner’s 
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property by condemnation, the petitioner’s justifiable reliance thereon in 
making large expenditures, and the hardship of denying all relief. See Re- 
STATEMENT, CONTRACTS (1932) § 90. The objections that the defendant is 
a municipal corporation and that the subject matter is the use of the govern- 
mental privilege of eminent domain have not precluded specific enforcement 
of express contracts involving those features. Bardstown & Lexington Turn- 
pike Co. v. Nelson County, 109 Ky. 800, 60 S. W. 862 (1901). It has been 
suggested that the relief to be granted in cases of promissory estoppel should 
be limited to indemnification for the loss actually suffered by the promisee. 
See Gardner, An Inquiry into the Principles of the Law of Contracts (1932) 
46 Harv. L. Rev. 1, 22. This suggestion overlooks the possibility of using 
the doctrine of promissory estoppel when, because of the relief sought (here 
a writ of mandamus), damages are procedurally impossible. And aside from 
the procedural difficulty, this case is one of a class in which the application 
of a tort measure of damages would be very difficult. See Note (1931) 45 
Harv. L. REv. 164, 170. The action of the court, granting specific perform- 
ance in substance, seems a more convenient and equally just solution. Cf. 
Matter of Beekman St., 20 Johns. 269, 273 (N. Y. 1822). 


EXECUTORS AND ADMINISTRATORS — ACCOUNTING AND SETTLEMENT — 
RIGHT OF EXECUTOR TO COMPENSATION AS ATTORNEY FOR EstaTe.— The tes- 
tator died domiciled in Washington leaving a “ non-intervention ” will, which 
by statute requires court intervention only for probate, a showing of solvency, 
and a final accounting. WasH. Rev. Stat. ANN. (Remington, 1932) § 1462. 
The three executors named therein employed the law firm of one of them, 
Bronson, to handle the legal affairs of the estate, for a sum fixed by the two 
executors other than Bronson at $25,000. The will provided that the executors 
should receive as their fee 5% of the annual income over $15,000; the ap- 
praised value of the estate was over $1,000,000. Bronson died four years 
later, and shortly thereafter the firm completed the services contemplated in 
the agreement. During Bronson’s life the probate court had, on the firm’s 
petition, allowed it attorney’s fees; but this was reversed on appeal on the 
ground that under a non-intervention will only the executors could so petition 
the court. In re Peabody’s Estate, 169 Wash. 65, 13 P.(2d) 431 (1932). 
After Bronson’s death his surviving partners and his executrix brought this 
action, based on the agreement, against the surviving executors individually 
and as executors, seeking to reach their right of indemnification out of the 
funds of the estate. The court below, trying the case without a jury because 
of the equitable execution sought, gave judgment for the plaintiffs for $25,000, 
from which the defendants appealed. Held, that an executor may receive 
reasonable compensation for legal services rendered by himself for which he 
could have employed another. Judgment affirmed. Jones v. Peabody, 45 
P.(2d) 915 (Wash. 1935). , 

This decision, apparently a question of first impression in the state, reached 
a result harmonious with the practice in a number of jurisdictions, although 
the court had to distinguish two previous Washington cases denying personal 
representatives extra compensation for legal services on the ground that there 
the services were within the scope of the representative’s ordinary duties. 
Cf. In re Young’s Estate, 4 Wash. 534, 30 Pac. 643 (1892); Noble v. Whitten, 
38 Wash. 262, 80 Pac. 451 (1905). The rule in most jurisdictions is stated 
to be that while an executor or administrator who is a lawyer may properly 
employ counsel for services not commonly within the duties of a personal 
representative, he will not be compensated out of the estate for such services 
when rendered by himself. In re Parker’s Estate, 200 Cal. 132, 251 Pac. 907 
(1926); Owen v. Stoner, 148 Miss. 397, 114 So. 613 (1927); see Notes (1925) 
36 A. L. R. 748, (1927) 49 A. L. R. 1033. This principle is applied where the 
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party seeking compensation is a firm in which the lawyer-executor is a part- 
ner, unless it is shown that the executor will not share in the fee. Parker v. 
Day, 155 N. Y. 383, 49 N. E. 1046 (1898). And its application is not affected 
by the circumstance that the lawyer-executor is one of several executors. Cf. 
Wilkinson v. Abbott, 30 Atl. 1098 (N. J. Ch. 1895). In addition to the 
Washington court, however, two jurisdictions have refused to apply this rule. 
Teague v. Corbitt, 57 Ala. 529 (1877); Griffith’s Estate, 96 Pa. Super. 242 
(1929), (1930) 4 Temp. L. Q. 183. But cf. Constable’s Estate, 299 Pa. 509, 
149 Atl. 743 (1930). And it has been expressly abrogated in two states by 
statute. N. J. Comp. Strat. (Supp. 1924) Orphans’ Court § 146-134b, 
Parker v. Wright, 103 N. J. Eq. 535, 143 Atl. 870 (1928); N. Y. Surrogate’s 
Court Act § 285, Laws 1920, c. 928, amended, Laws 1934, c. 892, Matter of 
Hallock’s Estate, 214 App. Div. 323, 212 N. Y. Supp. 82 (3d Dept. 1925). In 
some other jurisdictions, statutes allowing extra compensation to executors for 
extraordinary services have been construed to include the allowance of at- 
torney’s fees. In re Estate of Carmody, 163 Iowa 463, 145 N. W. 16 (1914); 
In re Estate of Wilson, 83 Neb. 252, 119 N. W. 522 (1909); see Note (1925) 
36 A. L. R. 748, 751-53. Contra: In re Parker’s Estate, supra; Hough v. 
Harvey, 71 Ill. 72 (1873). Finally, some courts refusing to allow attorney’s 
fees as a separate item of compensation to a personal representative have 
taken those legal services into account in fixing the executor’s fee, under 
statutes making the amount of that allowance discretionary with the court. 
Chase v. Lathrop, 74 Colo. 559, 223 Pac. 54 (1924); Pollard v. Barkley, 117 
Ind. 40, 17 N. E. 294 (1888); Nelson v. Schoonover, 89 Kan. 779, 132 Pac. 
1183 (1913). That an executor’s compensation is fixed by the will, as in 
the principal case, should not affect the decision whether an executor may 
employ himself as attorney for work with which the estate might be charged 
if separate counsel were retained. But cf. Constable’s Estate, supra. In the 
principal case, however, the court apparently overlooked the difficulty, at 
least procedural, involved in allowing recovery on a “contract” between 
groups having one member in common. Ellis v. Kerr, [1910] 1 Ch. 529; see 
WARREN, CORPORATE ADVANTAGES WITHOUT INCORPORATION (1929) 85 et seq. 
The result seems supportable only on some theory of equitable relief such as 
has been applied in the so-called common partner cases. See WARREN, op. 
cit. supra, at 114 et seq. 


FEDERAL CourRTS— RELATIONS OF STATE AND FEDERAL Courts — Mort- 
GAGE FORECLOSURE AFTER PROPERTY IS IN HANDS OF STATE CourT RECEIVER. 
— The defendant corporation, having executed to the plaintiff as trustee a 
deed of trust to secure a bond issue, became insolvent, and a state court 
appointed a receiver. The plaintiff, without permission of the state court, 
began foreclosure proceedings in the federal district court, joining the re- 
ceiver as defendant. The defendants denied the court’s jurisdiction. From a 
decree foreclosing the lien and regulating the sale, the defendants appealed. 
Held, that because the determination of the amount and validity of the lien 
would not interfere with the possession of the state court, the plaintiff was 
entitled to a decree of foreclosure which did not undertake to regulate the 
foreclosure sale. Decree modified and affirmed. Lubbock Hotel Co. v. 
Guarantee Bank & Trust Co., 77 F.(2d) 152 (C.C. A. 5th, 1935). 

Such a foreclosure seems proper only if it contemplates no prompt enforce- 
ment. To avoid conflicts between judicial systems of concurrent jurisdiction, 
neither a state nor a federal court may interfere with property in the posses- 
sion of the other. Wabash R. R. v. Adelbert College, 208 U. S. 38 (1908); 
Harkin v. Brundage, 276 U. S. 36 (1928). And an insolvent’s property is 
drawn into the possession of the court appointing a receiver. See 2 HUGHES, 
FEDERAL PRACTICE, JURISDICTION AND PROCEDURE (1931) §1177. It has 
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therefore been held that a state court has no jurisdiction to foreclose a mort- 
gage on property in the possession of a trustee in bankruptcy. Hobbs Tire & 
Timber Co. v. Isaacs, 282 U. S. 734 (1931); Milwaukee and St. Paul R. R. 
v. Milwaukee and Minn. Ry., 20 Wis. 174 (1865). These decisions seem to 
be based on the premise that foreclosure proceedings in a court of concur- 
rent jurisdiction would interfere with the possession of the federal court. 
It would seem that a federal court foreclosure might similarly so interfere 
with a state receivership as to deprive the federal court of jurisdiction. But 
the bankruptcy cases may be distinguished on the grounds that state courts 
have not concurrent jurisdiction in that field, and that a bankruptcy proceed- 
ing draws all other claims to it. Umited States Fid. and Guar. Bank v. Bray, 
225 U.S. 205 (1912). The instant court seems to feel it is merely determin- 
ing the amount of a claim, without regard to its enforcement. On this basis, 
a federal court, recognizing the principles of concurrent jurisdiction, may 
determine rights against an estate in the custody of a probate court. Jngersoll 
v. Coram, 211 U. S. 335 (1908); Waterman v. Canal-Louisiana Bank and 
Trust Co., 215 U.S. 33 (1909). And early decisions held that a federal court 
of concurrent jurisdiction may determine the amount and validity of a mort- 
gage or lien without interfering with thé possession of the state court re- 
ceiver. Mercantile Trust Co. v. Lamoille Valley Ry., 17 Fed. Cas. No. 9432 
(C. C. D. Vt. 1875); Young v. Montgomery and E. Ry., 30 Fed. Cas. No. 
18,166 (C. C. D. Ala. 1875); Metropolitan Trust Co. v. Lake Cities Elec. Ry., 
100 Fed. 897 (C. C. D. Ind. 1900) ; Spencer v. Welch, 51 La. An. 753 (1899). 
Since the state court may postpone indefinitely the enforcement of the federal 
decree, no objectionable interference with possession is present, for the sale 
may be delayed until after the end of the receivership, and the equity of re- 
demption may be fully preserved in any manner the state court sees fit. Even 
so, the propriety of the federal court’s action remains doubtful. As an order 
by a court of concurrent jurisdiction, it tends to create friction and is justi- 
fiable only in that it gives the mortgagee access to all the courts open to him 
at the time of making the mortgage. 


FOREIGN CORPORATIONS — JURISDICTION — SERVICE ON STATE OFFICER 
witHout Notice To DEFENDANT. — Suit was begun against the defendant, 
a foreign corporation doing business within the state. A statute provided for 
service of process on the secretary of state when the agent of the corpora- 
tion, appointed to receive service of process, removed from the state. The 
statute further provided that the secretary of state should notify the corpora- 
tion of any such service by registered mail. N. M. Stat. ANN. (Courtright, 
1929) §32-150. The defendant’s agent having left the state, service was 
made on the secretary of state, but no notice of the suit was forwarded to 
the defendant corporation. Upon the defendant’s failure to answer, a default 
judgment was rendered. The defendant thereafter filed a motion to vacate 
the judgment for lack of personal jurisdiction. From an order granting the 
motion, the plaintiff appealed. Held, that personal jurisdiction was obtained 
by the service on the secretary of state, even though the defendant corpora- 
tion had not been notified as directed. Cause remanded, with directions to 
set aside the order and reinstate the judgment. Silva v. Crombie & Co., 44 
P.(2d) 719 (N. M. 1935). 

The holding that compliance with the forwarding provision is not neces- 
sary for due process is based on a recent Supreme Court decision which held 
constitutional a similar service statute which contained no provision what- 
ever for transmitting notice. Washington ex rel. Bond & Goodwin & Tucker, 
Inc. v. Superior Court, 289 U. S. 361 (1933). But cf. Wuchter v. Pizzutti, 
276 U. S. 13 (1928) (statute for substituted service on individual must 
provide reasonable probability of actual notice); Consolidated Flour Mills 





340 HARVARD LAW REVIEW [Vol. 49 


Co. v. Muegge, 278 U. S. 559 (1928), rev’g per curiam 127 Okla. 295, 260 
Pac. 745 (1927) (statute for substituted service on corporation must impose 
duty to notify, as to corporation which did business within state in defiance 
of conditions). This extension of a state’s power to impose conditions on 
foreign corporations has been criticized as unreasonable, and as unduly 
favoring “ outlaw” corporations over those which have duly qualified to do 
business within the state. See Culp, Service of Process on Foreign Corpora- 
tions (1935) 19 Minn. L. REv. 375; (1933) 33 Cot. L. REv. 357; (1933) 81 
U. or Pa. L. Rev. 469. And although the New Mexico statute with its 
forwarding provision is well equipped to give notice, yet if the present 
corporation relied thereon, the officer’s default would seem to leave the de- 
fendant even less chance to gain actual notice than a corporation forewarned 
by the absence of such a provision. 


HomicipE — NATURE OF CRIME— POSSIBILITY OF AN ACCESSORY BEFORE 
THE FAct TO VOLUNTARY MANSLAUGHTER. — Indicted as an accessory before 
the fact to the murder of her husband, the relator was convicted of being an 
accessory before the fact to voluntary manslaughter. The principal had con- 
fessed to first degree murder. Alleging that the verdict was illegal, the relator 
brought a writ of habeas corpus, pursuant to which she was discharged. The 
sheriff brought error. Held, that since there is a crime of accessory before 
the fact to voluntary manslaughter, the verdict was legal whether or not the 
accused acted in hot blood. Judgment reversed and proceeding dismissed. 
Moore v. Lowe, 180 S. E. 1 (W. Va. 1935). 

An intended killing, although ordinarily murder, may be mitigated to man- 
slaughter if shown to have been committed under sufficient provocation. 
McHargue v. Commonwealth, 231 Ky. 82, 21 S. W.(2d) 115 (1929); Rex v. 
Brown, 1 Leach C. L. 148 (K. B. 1776). And in West Virginia apparently 
the accessory’s crime may be less than that of the principal, since a statute 
permitting conviction of an accomplice whether the principal is convicted or 
not seems to make the crime of an accessory a distinct substantive offense. 
W. Va. Cope Ann. (Michie, 1932) §6119(7). Therefore, one possibility of 
the crime of accessory before the fact to voluntary manslaughter is revealed 
in the court’s suggestion that such an accessory might act on sudden passion 
although the principal acted in cold blood. The likelihood of this seems 
slight, however, since generally an infuriated accomplice would, in the very 
nature of the situation, be present at the crime and guilty as a principal. See 
MILLER, CRIMINAL LAw (1934) §§ 74-76. Hence the propriety of the con- 
viction should depend upon whether manslaughter is possible where the killing 
is malicious. On evidence which could support only a finding of innocence or 
an intentional killing with malice, manslaughter convictions have been sus- 
tained. People v. Muhlner, 115 Cal. 303, 47 Pac. 128 (1896) ; Commonwealth 
v. M’Pike, 3 Cush. 181 (Mass. 1849). But, on the theory that murder and 
manslaughter are mutually exclusive, refusal to charge on manslaughter is 
not error where the crime, if any, is killing with malice. State v. Brown, 
152 Iowa 427, 132 N. W. 862 (1911); State v. Stratford, 149 N. C. 483, 62 
S. E. 882 (1908) (charge that, there being malice, manslaughter could not 
be found). But cf. Commonwealth v. M’Pike, supra (not error to charge 
manslaughter although malice proved). These lines of cases seem based 
on irreconcilably opposed views as to whether the presence of malice is 
repugnant or merely superfluous to the crime of manslaughter. But since 
the conflict may be reasonably explained by the fact that one group of 
decisions represents the policy of refusing to release a convicted criminal 
on the ground that he may be guilty of a greater crime, whereas the other 
represents the converse policy of subjecting the accused to punishment for 
the highest crime of which he may be convicted, the cases taken together do 
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not throw light upon the problem of whether “ non-malice ” is an essential of 
manslaughter. On the theory that premeditation is necessarily absent in 
manslaughter, some courts hold that an accessory before the fact cannot be 
guilty of that crime, since the proof of instigation shows also that the principal 
acted without provocation. State v. Robinson, 12 Wash. 349, 41 Pac. 51 
(1895); Bibithe’s Case, 4 Co.*43b (K. B. 1597). Contra: Thomas v. State, 
73 Fla. 115, 74 So. 1 (1917); Regina v. Gaylor, 7 Cox. Cr. Cas. 253 (Cr. App. 
1857) (involuntary manslaughter). The instant court, however, considered 
not the state of mind of the principal, but rather that of the accessory, view- 
ing the instigator’s crime as a substantive offense because of the statute in- 
volved. Whether provocation of the principal or the accessory be deemed 
controlling, the rule seems primarily the result of unfortunate language, 
caused in part by a presumption of malice unless the defendant raises the issue 
of provocation. Although it is therefore normal to think and speak of provo- 
cation as an added element, in truth malice is an essential of the greater crime, 
and it seems unsound to treat “ non-malice ” as an essential of manslaughter. 
Therefore, the fact that the killing is premeditated should not exclude the 
possibility of the crime of accessory before the fact to manslaughter. And if 
the crimes of principal and accessory be considered distinct, it seems clear 
that only this offense is possible in the exceptional case where one in hot blood 
urges another to kiil and is not present at the homicide. Realistically, per- 
mitting a finding of manslaughter where the accused is guilty of murder if 
anything, is simply a tacit recognition of the fact that under the jury tech- 
nique of compromise it would otherwise frequently be impossible to obtain 
any conviction. 


Lasor LAw — Norris-LA GuarpIA AcT— APPLICABILITY TO PROCEEDINGS 
UnverR §77B oF THE BANKRUPTCY Act.— The debtor’s petition for reor- 
ganization under §77B of the Bankruptcy Act had been approved by the 
court in an order allowing the debtor to continue temporarily to operate its 
breweries in Cleveland and Sandusky and enjoining all acts of interference 
with the debtor’s property. 48 Strat. g12 (1934), 11 U. S.C. § 207 (1935). 
The master’s report of hearings in contempt proceedings against the defend- 
ants for alleged violation of this order revealed that a jurisdictional dispute 
between two labor unions had been settled adversely to the union which 
operated the debtor’s Sandusky brewery. The Cleveland breweries accepted 
the rival union, and the workers at the Sandusky plant went on strike. The 
defendants, representatives of the striking union, were active in sustaining 
picket lines which engaged in acts of violence in preventing the removal from 
the plant of about $50,000 worth of beer which would soon be destroyed by 
deterioration unless bottled. The Norris-La Guardia Act prohibited federal 
courts from issuing injunctions “contrary to the public policy declared in 
this Act” that the individual worker “ shall be free from interference . . . 
of employers . . . , in self-organization or in other concerted activities for 
the purpose of collective bargaining or other mutual aid or protection ”. 
Sections 1, 2, 47 Stat. 70 (1932), 29 U. S. C. §§ 101, 102 (1935). The 
master recommended a supplemental order restraining the defendants from 
interfering with the removal of the beer and bottling machinery, and the 
defendants excepted. Held, that since §77B did not specifically deny the 
bankruptcy court power to prevent destruction of property under its juris- 
diction in cases of labor disputes, the Norris-La Guardia Act was not appli- 
cable. Exceptions overruled and master’s report adopted. In re Cleveland & 
Sandusky Brewing Co., 11 F. Supp. 198 (N. D. Ohio 1935). 

If the instant decision is followed, the effectiveness of the Norris-La 
Guardia Act will be unwarrantedly restricted. The purpose of this enactment 
was clearly to remedy the evil of wide injunctive relief in the federal courts, as 





342 HARVARD LAW REVIEW [Vol. 49 


well as to curb the abuses of ex parte injunctions and non-jury contempt 
proceedings. See SEN. Rep. No. 163, 72d Cong., rst Sess., Ser. No. 9487 
(Committee on Judiciary, 1932) 16; Frankfurter and Greene, Congressional 
Power over the Labor Injunction (1931) 31 Cox. L. REv. 385, 388. But the 
power of a bankruptcy court in ordinary cases to enjoin interference with 
property under its control is undoubted. 1 REMINGTON, BANKRUPTCY (3d 
ed. 1923) § 412. And § 77B contains provisions similar to those in § 77 under 
which an extraordinary injunction was upheld by the Supreme Court. Conti- 
nental Ill. Nat. Bank & Trust Co. v. Chicago, R. I. & Pac. Ry., 294 U. S. 
648 (1935), (1935) 48 Harv. L. REv. 1430; see Gerdes, Jurisdiction of the 
Court in Proceedings under Section 77B (1935) 4 BROOKLYN L. REV. 237, 257. 
In resolving the apparent conflict between this power of the bankruptcy court 
and the Norris-La Guardia Act, there seems little justification for holding that 
the expressed policy of the latter is not controlling. Cf. Note (1933) 33 Cot. 
L. REv. 882, 890; (1935) 35 Co. L. Rev. 1140. And the fact that § 77B was 
a subsequent enactment should not force a contrary conclusion, since it con- 
tains provisions showing an intention to protect labor rights. 48 Stat. 912 
(1934), 11 U. S. C. § 207(1), (m) (1935). Moreover, the Norris-La Guardia 
Act does not deny the substantive right to restrain acts of violence preventing 
the removal of property. Section 4, 47 Stat. 70 (1932), 29 U. S. C. § 104 
(1935); Dean v. Mayo, 9 F. Supp. 459 (W. D. La. 1934). Hence, in the in- 
stant case the only inhibitions applicable were reasonable procedural require- 
ments, and the debtor apparently had little excuse for failing to meet them. It 
was not fully established that “the public officers charged with the duty to 
protect complainant’s property are unable or unwilling to furnish adequate 
protection ”, nor was notice of the hearing given to the “ chief of those public 
officials ”, as required by the Act. Section 7; Knapp-Monarch Co. v. Ander- 
son, 7 F. Supp. 332 (E. D. Ill. 1934). Neither had there been a compliance 
with the provision that the complainant “make every reasonable effort to 
settle such dispute ”’.. Section 8; Cinderella Theater Co. v. Sign Writers’ Local 
Union, 6 F. Supp. 164 (E. D. Mich. 1934); Dean v. Mayo, 8 F. Supp. 73 
(W. D. La. 1934). The court’s opinion that the relief here sought had but 
little connection with the labor dispute seems without merit, since the re- 
moval of the beer and machinery would greatly reduce the pressure of the 
strike on the employer. Just as the labor provisions of the Clayton Act were 
nullified, there is danger that loose interpretation may defeat the purposes of 
the present anti-injunction act. See FRANKFURTER AND GREENE, THE LABOR 
INJUNCTION (1930); cf. Hedges-Walsh-Weidner Co. v. Duffy, Labor Serv. 
(C. C. H. 1935) par. 16,066 (D. Tenn. 1934); Colonial Baking Co. v. Haten- 
bach, Labor Serv. (C. C. H. 1935) par. 16,051 (D. Tenn. 1934). But the long 
struggles for the enactment of the Norris-La Guardia Act warn that such an 
attitude will incur wide public censure. See Witte, The Federal Anti-Injunc- 
tion Act (1932) 16 MINN. L. REV. 638. 


MunicrpaL CorPoRATIONS — ACTIONS — LIABILITY OF IMPROVEMENT Dis- 
TRICT TO SuIT IN STATE OTHER THAN ITS Domicit.—A Colorado statute 
created an incorporated improvement district for the construction and opera- 
tion of the Moffat tunnel for the use of telephone, telegraph, and power lines, 
and of railroad, automobile, and other transportation facilities. Corto. Comp. 
Laws (1921) §§ 9590-98. The district was authorized to issue bonds, levy 
assessments and taxes, make contracts and leases for the use of the tunnel, 
and to sue and defend in all actions. A creditor of the district, a Delaware 
corporation, began suit on its claim in Delaware by attachment under a 
statute which provided that a writ of attachment might be issued against 
any foreign corporation. Det. Rev. Cope (1915) §4143. The funds at- 
tached represented rentals owed by the garnishee, another Delaware cor- 
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poration, for its use of the tunnel. The defendant district appeared specially, 
and its motion to vacate the writ of attachment and discharge the garnishee 
was granted. The plaintiff’s writ of error to the superior court was dismissed 
on the defendant’s motion, whereupon the plaintiff brought a writ of error 
to the supreme court. Held, that even though the cause of action arose out 
of private or proprietary activities, a quasi-municipal corporation created 
for public purposes should not, on principles of comity, be subject to the 
jurisdiction of the courts of another state; and, alternatively, that the funds 
garnished, being revenue necessary to meet interest requirements on district 
bonds, were exempt from attachment. Writ dismissed. Eastern Union Co. 
of Del., Inc. v. Moffat Tunnel Improvement Dist., 178 Atl. 864 (Del. 1935). 

Although the cases are few and conflicting, most of the recent decisions 
have approved the exercise of jurisdiction over foreign municipal or quasi- 
municipal corporations for liabilities arising out of proprietary activities. 
Harman v. City of Fort Lauderdale, 134 Misc. 133, 234 N. Y. Supp. 196 
(Sup. Ct. 1929); Doyle v. City of Astoria, 147 Misc. 127, 262 N. Y. Supp. 
572 (Sup. Ct. 1932), afd mem., 238 App. Div. 833, 262 N. Y. Supp. 973 
(1st Dept. 1932); Baker v. City of Kansas City, 118 Kan. 27, 233 Pac. 1012 
(1925) semble. And the exercise of jurisdiction has been approved even 
where the cause of action was of governmental origin. National Shawmut 
Bank v. City of Waterville, Me., 285 Mass. 252, 189 N. E. 92 (1934); Van 
Horn v. Kittitas County, 28 Misc. 333, 59 N. Y. Supp. 883 (Sup. Ct. 1899), 
aff'd mem., 46 App. Div. 623, 61 N. Y. Supp. 1150 (1st Dept. 1899) semble. 
The earlier decisions, including those relied on by the court in the instant 
case, have denied jurisdiction principally on the narrow rule of venue, that 
a municipal corporation is necessarily localized and can be sued only in its 
own county. Parks County v. City of Decatur, 138 Fed. 550 (C. C. A. 6th, 
1905); W. K. Terry Co. v. Hyde County, 33 Ohio App. 118, 168 N. E. 562 
(1929); Board of Directors of St. Francis Levee Dist. v. Bodkin, 108 Tenn. 
700, 69 S. W. 270 (1902). Not only is this rule of venue indecisive of a 
question of the jurisdiction of another state, but the rule itself has been much 
weakened by exception and abrogation. Where the action is local, as for 
trespass to land, a municipality can be sued in the county where the land 
lies. Mayor and City Council of Baltimore v. Meredith’s Ford & Jarretts- 
ville Turnpike Co., 104 Md. 351, 65 Atl. 35 (1906); Hjelm v. City of St. 
Cloud, 129 Minn. 240, 152 N. W. 408 (1915). Contra: Cecil v. City of High 
Point, 165 N. C. 431, 81 S. E. 616 (1914). A few states have repudiated 
the rule entirely. National Shawmut Bank v. City of Waterville, Me., supra; 
Board of Comm’rs of Kiowa County v. Kiowa Nat. Bank, 141 Okla. 271, 284 
Pac. 634 (1929). The unsatisfactory nature of the basis of previous cases 
denying jurisdiction perhaps led the instant court to rely more on principles 
of comity, that one state should not subject to execution process the public 
agencies of another. But in making leases for the various uses of the tunnel, 
this agency has been held to be acting in a proprietary capacity, and subject 
to the same restrictions as a private individual. Moffat Tunnel Improvement 
Dist. v. Denver & S. L. Ry., 45 F.(2d) 715 (C. C. A. roth, 1930). Anda 
public corporation not engaged in local government but organized to conduct 
widespread economic operations including the making of lease contracts 
within and without the state should be subject to the same responsibilities in 
other jurisdictions as private corporations operating similar projects. The 
court’s second ground of decision, that the funds garnished were exempt, 
seems opposed to cases holding that funds acquired by a municipal corpora- 
tion in a proprietary capacity are subject to garnishment. Murphree v. City 
of Mobile, 108 Ala. 663, 18 So. 740 (1895); C. J. Kubach Co. v. City of 
Long Beach, 48 P.(2d) 181 (Cal. App. 1935); Municipality No. Three v. 
Hart, 6 La. An. 570 (1851). 
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PARTIES — NECESSITY OF JOINING BENEFICIARIES IN SUIT TO ESTABLISH 
ANTECEDENT CLAIM IN Trust RES. — Induced by the fraudulent promise of 
the settlor to establish a new trust preserving her rights under an existing 
trust, the plaintiff consented to a decree of a California court terminating 
the trust and ordering a reconveyance of the property to the settlor. A new 
trust was set up giving the plaintiff her prior interest in the income but ex- 
cluding her from her former distributive share in the remainder thereafter. 
The plaintiff received her part of the income until the settlor’s death, when 
she discovered the fraud. She then sued the new trustee in the federal 
district court for Wyoming to impress the property there situated with a con- 
structive trust in accordance with the terms of the original indenture. The 
principal beneficiary of the trust and the plaintiff were both citizens of Cali- 
fornia, and the trustee was a New York corporation. The trustee moved to 
dismiss the bill, claiming that the other beneficiaries were indispensable 
parties and that a foreign decree was not subject to collateral attack. Held, 
that the plaintiff was not claiming under the trust deed and so need not join 
the beneficiaries, and that the facts alleged constituted extrinsic fraud per- 
mitting collateral attack. Motion overruled. McMurray v. Chase Nat. Bank, 
10 F. Supp. 960 (D. Wyo. 1935). 

In dispensing with joinder of the other beneficiaries, the court relied on the 
settled rule that a trustee adequately represents the interests of cestuis que 
trust in a suit by a stranger to establish a superior claim to trust property. 
Vetterlein v. Barnes, 124 U. S. 169 (1888); Jackson v. Tallmadge, 246 N. Y. 
133, 158 N. E. 48 (1927); see Note (1935) 48 Harv. L. REv. 995, 999. But 
cf. Conaway v. Overholt, 89 W. Va. 37, 108 S. E. 426 (1921). But since the 
plaintiff was a beneficiary of the second trust, the question was complicated 
by the equally settled principle that a trustee, owing a like fiduciary duty to all 
cestuis, cannot represent one group against another. Therefore all benefici- 
aries are indispensable parties where one sues to determine his relative interest 
under the trust. Lake v. Dowd, 207 Cal. 290, 277 Pac. 1047 (1929); Sears v. 
Hardy, 120 Mass. 524 (1876). But cf. Hubbard v. Burrell, 41 Wis. 365 (1877). 
And as the plaintiff and the principal beneficiary were citizens of California, 
application of the latter rule would deprive the federal court of jurisdiction. 
Crecelius v. New Albany Mach. Mfg. Co., 4 F.(2d) 369 (C. C. A. 7th, 1925). 
The plaintiff, however, would not seem to be suing here as a beneficiary, for 
her claim to the property was antecedent to the creation of the second trust, 
and her interest thereunder was terminated by the death of the settlor. Cf. 
Kerrison v. Stewart, 93 U.S. 155 (1876). But cf. Franz v. Buder, 11 F.(2d) 
854, 857 (C. C. A. 8th, 1926), cert. denied, 273 U.S. 756 (1927). Further- 
more, the plaintiff could establish her right to a constructive trust only by 
attacking the title of the settlor procured in a California court proceeding. 
Since the settlor’s misrepresentation induced the plaintiff to consent to the 
California decree and prevented her from opposing the termination of the 
first trust, that court did not pass on the validity of the claim here litigated. 
And a decree thus obtained by “ extrinsic ” fraud is not generally deemed res 
judicata precluding collateral attack. Caldwell v. Taylor, 218 Cal. 471, 23 
P.(2d) 758 (1933), 88 A. L. R. 1201 (1934); see United States v. Throck- 
morton, 98 U. S. 61, 65 (1878). But cf. Folk v. Monsell, 71 F.(2d) 816 
(C. C. A. roth, 1934). 


WATERS — NATURAL WATERCOURSES: RIPARIAN RIGHTS — Duty OF UPPER 
RIPARIAN OWNER TO LESSEE OF LOWER RIPARIAN OWNER. — Under a “ lease ” 
of the right to erect an oil-catching station on a farm which lay on both sides 
of a non-navigable creek, with easements of ingress and egress to the plant 
and a privilege to build tanks and pipe lines on the land, the plaintiff erected 
and operated a station which extended across the stream and was designed 
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to skim from the surface abandoned waste oil which had escaped from pro- 
ducing wells. The defendant, an upper riparian owner, negligently left logs 
and derrick materials in the creek and along its banks so that flood waters 
washed them down against the plaintiff’s structure and damaged it. In the 
plaintiff’s action to recover damages for the injury to the pick-up station, a 
judgment upon the verdict for him below was affirmed by the court of civil ap- 
peals, and the defendant appealed. Held, that the plaintiff’s lessor had no 
riparian right to obstruct the stream to catch waste oil, and that, even if he 
had, he did not transfer such right by the “ lease”; the defendant therefore 
owed no duty of care to the plaintiff as a riparian owner. Judgment rendered 
for the defendant. Magnolia Petroleum Co. v. Dodd, 81 S. W.(2d) 653 
(Tex. 1935). 

No acceptable argument can be found to justify the court’s conclusion. It 
termed the plaintiff a “ volunteer ” and stated that only wilful injury would 
be ground for recovery, thus apparently treating him as a trespasser to the 
defendant. Yet the plaintiff seems entitled to erect and maintain his structure. 
It has been held that no one has property in oil or gas until it is reduced to 
possession. Hammonds v. Central Ky. Natural Gas. Co., 255 Ky. 685, 75 
S. W.(2d) 204 (1934), (1935) 48 Harv. L. Rev. 856; see Brown v. Spilman, 
155 U. S. 665, 670 (1895). And a riparian owner on a non-navigable stream 
has the right to seize oil and other drift property floating on the surface. 
Duvall v. White, 46 Cal. App. 305, 189 Pac. 324 (1920) (oil); Rogers v. Judd, 
5 Vt. 223 (1833) (driftwood); see Mitchell v. Oklahoma Cotton Growers 
Ass’n, 108 Okla. 200, 203, 235 Pac. 597, 599 (1925) (cotton bales). The 
plaintiff’s pick-up station seems clearly a reasonable exercise of this privilege; 
and since the stream was not navigable, the fact that it was obstructed from 
bank to bank would not appear to infringe upon any right of the defendant. Cf. 
Pierson v. Speyer, 178 N. Y. 270, 70 N. E. 799 (1904) (dam — suit by lower 
riparian owner); see Texas Co. v. Burkett, 117 Tex. 16, 25-26, 296 S. W. 
273, 276-77 (1927). Therefore, if the lessor-landowner had himself erected 
this oil-catching station, he should be legally protected from negligent as well 
as wilful acts of upper riparian owners. And here, since the station was 
erected and operated upon the riparian land itself, over which the plaintiff 
had an easement, he would seem to be equally protected. But, even if this 
argument is disregarded and the “ lease ” is considered an attempt to separate 
the riparian use from the land, the court’s decision that the plaintiff could 
acquire no rights thereby appears doubtful. Guillis v. Chase, 67 N. H. 161, 
31 Atl. 18 (1892) (riparian use may be separated from land to which ap- 
purtenant); cf. Hall v. City of Ionia, 38 Mich. 493 (1878). Contra: Gould 
v. Eaton, 117 Cal. 539, 49 Pac. 577 (1897). But on the facts of the instant 
case, this qu2stion seems immaterial; for even if the plaintiff is a trespasser 
on the land upon which his station was erected, he should recover for damage 
caused by the negligent acts of the defendant, a third person. Prairie Pipe 
Line Co. v. Dalton, 243 S. W. 619 (Tex. Civ. App. 1922); Humphrey v. Twin 
State Gas & Elec. Co., 100 Vt. 414, 139 Atl. 440 (1927); see Texas-Louisiana 
Power Co. v. Webster, 59 S. W.(2d) 902, 905-06 (Tex. Civ. App. 1933). The 
decision may perhaps be explained as a rationalization of the court’s unex- 
pressed belief that the defendant was not negligent. 
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Beale. New York: Baker, Voorhis & Co. 1935. Pp. cxii, 645; xix, 647- 
1440; Viii, 1441-2127. $30.00. 


Publication of these two works has, in the space of a few months, given the 
legal profession embodied scholarship of greater moment than the accumulated 
writing on the subject since Story’s foundational Commentaries on the Con- 
flict of Laws in 1834. Here for the first time a reader may gain a compre- 
hensive knowledge of this important and new-grown branch of the common 
law. The field thus formulated as a whole is large. Within the one-volume 
Restatement and Professor Beale’s three-volume Treatise are comprised 
respectively nearly 200,000 and 600,000 words of scientific exposition; and 
yet, especially in the Treatise, inadequacies of treatment may generally be 
ascribed to brevity. 

The Restatement adheres to the form already familiar in the Restatements 
of Contracts, Agency, and Torts: numbered “ black letter ” sections in series, 
each purporting to set forth a “direct or positive” statement of law, each 
followed by appropriate comment and illustration.? Like its predecessors, 
this Restatement is designed to be neither textbook nor code. It is an attempt 
by recognized experts in the conflict of laws, leading teachers, judges, and 
lawyers active at the bar, with Professor Beale as Reporter, “to present an 
orderly statement of the general common law of the United States, including 
in that term not only the law developed solely by judicial decision, but also 
the law that has grown from the application by the courts of statutes that 
have been generally enacted and have been in force for many years.” * It is 
the fruit of eleven years of close collaboration, devoted effort, and critical 
discussion. 

Professor Beale’s Treatise, according to the plan outlined in his preface, is 
“a4 Commentary on the Restatement of the Conflict of Laws.... The 
author has therefore followed the numbering of the sections in the Restate- 
ment. ... Certain parts of the work cover subjects not taken up in the 
Restatement, such as Section 9A, on Rights, and Chapter 4A, on Jurisdiction 
to Tax. . . . Chapter 6, on Corporations, goes considerably beyund the scope 
of the similar chapter in the Restatement, and is in fact a second edition of 
the non-statutory portion of the author’s treatise on Foreign Corporations.” ¢ 

No one, except perhaps a few who believe law to be merely a conglomera- 
tion of mechanical techniques and unrelated emotional responses, will contend 
that a tentative postulation of general principles, tested and revised in the 
light of logic and social value, is inconsistent with a statement of the actual 
effect of the decisions, or necessarily constitutes an a priori approach. A wise 
observation, made years ago by John Westlake, has lost none of its force: 





1 Royall Professor of Law, Harvard Law School. 

2 For criticism of this form, see Clark, The Restatement of the Law of Contracts 
(1933) 42 Yate L. J. 643; Yntema, The Hornbook Method and the Conflict of 
Laws (1928) 37 id. 468. 

3 Restatement, p. viii. 4 Vol. I, p. xv. 
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“The methods of investigation in the natural sciences have so far worked 
their way into common thought, that every one knows a bold theory to be a 
step almost necessarily interposed between the first observation and a crown- 
ing induction.” > Two basic principles underlie the systematic conception of 
the conflict of laws which Professor Beale has built up. One, the territorial 
theory of the application of law, lies deep at the roots of the common law. 
Not only must the law extend over the whole territory subject to it and 
apply to every act done there, but only one law can so apply. The other is 
the so-called vested rights theory, hitherto expounded by Story and Dicey — 
a theory which has the merit both of explaining what the best judges have 
usually done in solving foreign transactions and of being the one to which they 
have given verbal allegiance. While a few writers, casting their eyes toward 
continental Europe, have been able to explain given judicial results on, to 
them, more satisfactory theories, the fact remains that the courts have usually 
explained their action as the recognition of foreign-created rights. And it 
would seem that the judges’ ideas of what they are doing make up an im- 
portant element of any “ behavior pattern” by which one may predict future 
judicial behavior. 

A reader of the works under review can hardly fail to be impressed by the 
extent to which Professor Beale’s views have prevailed in the Restatement. 
Wide departures from his general system appear only in the chapters on 
Judgments and Administration of Estates. Of lesser differences, probably 
the most notable was the refusal of the Law Institute to accept his conclusion ® 
that “the law of a state into which chattels have been surreptitiously re- 
moved without the knowledge cf an owner and against his will does not apply 
its law to divest the title of the absent owner.”* To one who concurs in 
Professor Beale’s analysis of ownership, his supporting argument as advanced 
in the Treatise is essentially logical. To weigh against it, there are but a 
slight preponderance of what little there is of direct authority and a modern 
tendency to secure transactions rather than title. In view, therefore, of his 
advisers’ refusal to accept his logic on this point, it comes almost as a shock 
to discover that they have erected a rule of divorce jurisdiction ® upon his 
analogical rationalization of the Haddock case.1° True legal scholarship must 
be dialectical. But it is hard to believe that a negative United States con- 
stitutional law case which rests upon a meaningless opinion should be elevated 
by a syllogism into a positive conflict of laws rule of general application. 

The chief departure from Professor Beale’s analysis taken by the Restate- 
ment in the chapter on foreign judgments is the elimination of his treatment 
of the factual aspect of the doctrine of res judicata,+ on the ground that it 
does not form a part of the conflict of laws. He replies: “The doctrine that 
a man is entitled to but one day in court has led to the conclusion that as 
between the two parties to a contract, or their privies, facts once proved in 
litigation are proved forever—res judicata—and those facts can never 





5 Book Review (1896) 12 L. Q. REv. 397, 398. 

6 Founded upon Edgerly v. Bush, 81 N. Y. 199 (1880). 

7 Vol. II, § 50.2. 

8 See Vol. I, §§ 50.2—50.3. 

® Section 113. Cf. McClintock, Fault as an Element of Divorce Jurisdiction 
(1928) 37 YALE L. J. 564. 

10 Haddock v. Haddock, 201 U. S. 562 (1906). Cf. the discussions of this case 
in the Treatise. Vol. I, §§ 113.10—-113.12; Vol. II, § 135.2. 

11 See Vol. II, §§ 450.1-450.21. And cf. § 450 of the Restatement. 
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again be brought into question in any court between the same parties. This 
in itself is not a doctrine of the Conflict of Laws, but of the law of judgments; 
but when it is a proceeding of another state that has the effect, the rule at 
least that res judicata prevails though the courts concerned are in different 
states becomes a doctrine of the Conflict of Laws.” !* 

When faced with the problem of choosing one of two or more applicable 
rules, the Law Institute has not always been consistent. Although its de- 
clared policy is to state the law as it is and not as it ought to be, what the law 
is has patently been determined sometimes by a mere numerical count of 
decisions; at other times, reason, justice, expediency, and convenience have 
also been considered. Manifestly supported by mere arithmetical weight of 
authority is the obnoxious little rule now perpetuated in Section 614 of the 
Restatement that “no action can be maintained in one state to recover com- 
pensation for a trespass upon or harm done to land in another state ” —a rule, 
in effect, that every foreigner is entitled to one bite. Professor Beale, on the 
contrary, quotes with approval from the opinion of Mitchell, J., who, speak- 
ing for the Supreme Court of Minnesota in the only well-reasoned reported 
decision involving this point, reached a contrary conclusion: “ Almost every 
court or judge who has ever discussed the question has criticised or con- 
demned the rule as technical, wrong on principle and often resulting in a total 
denial of justice, and yet has considered himself bound to adhere to it under 
the doctrine of stare decisis.” ** And the Law Institute did the same; even 
though, in almost every chapter, it had exercised a choice and favored some 
rule either against authority or from closely competing precedents.‘ 

Coming to the chapter on Administration of Estates, one finds not only 
the widest departure by the Institute from Professor Beale’s rational system 
but also its most marked deviation from its declared positivist policy. In 
the Treatise, the author in this chapter explores the three somewhat contra- 
dictory jurisdictional notions which appear in the decisions, stating them in 
summary as follows: 

“t. That the domiciliary representative as universal successor is vested 
with title to all the personal estate. 

“2. That the dominant policy of the forum is to protect local creditors 
(and perhaps local distributees) whenever it is within the power of the courts 
of the forum to do so. 


12 Vol. II, § 450.1. 

13 Little v. Chicago, St. P., M. & O. Ry., 65 Minn. 48, 52, 67 N. W. 846, 847 
(1896), quoted Vol. ITI, § 614.1; cf. Scott, FUNDAMENTALS OF PROCEDURE IN AC- 
TIONS AT LAw (1922) 1-33. 

14 E.g., the rule that the domicil of infant children changes with that of their 
widowed mother was deliberately chosen against authority. See § 38, comment c. 
Likewise, the rule that the law of the place of contracting governs the creation of a 
contract was preferred to strongly competing rules because of its harmony with 
the principle of territoriality, its certainty, and its convenience. See § 332. Cf. the 
discussion in the Treatise. Vol. II, §§ 332.1-332.57. Cf. also Falconbridge, Con- 
tract and Conveyance in the Conflict of Laws (1933) 81 U. or Pa. L. Rev. 661, 
666-73. Moreover, the Institute chose to conform its workmen’s compensation rules 
with the “ contract ” and “ substituted tort ” theories rather than the “ employer- 
employee status” theory. See Introductory Note, p. 485; §§ 398-400. Whether 
the Minnesota “ business localization” theory or the New York “ employment 
localization ” theory, both of which were developed in the period between the 
tentative and final drafts of the Restatement, were considered does not appear. 
_ theories, however, are discussed by Professor Beale. See Vol. II, $§ 398.3, 
398.4. 
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“3. That various kinds of personal property have, in the development of 
Conflict of Laws principles, come to be recognized as ‘localized’ in some one 
appropriate jurisdiction, in which the asset should be administered ; that title 
to such asset vests in the local administrator appointed in such appropriate 
jurisdiction; that the ownership in such administrator will be recognized in 
other jurisdictions.” 1° 

In adopting the first of these notions as the doctrinal cornerstone of its 
statement of this phase of the law, the Institute has emphasized the unitary 
character of the administration of an estate. In doing so, it has built upon 
the slimmest of the three lines of authority, shelved the territoriality prin- 
ciple, and disregarded the historical development of the law,’® all in the belief 
that its rules will induce “ highly convenient ” administrative practice. Find- 
ing this area “little worked upon by legal writers” and with “ many gaps in 
the adjudicated cases ”’,1* the drafters developed this chapter “ from the con- 
sideration of some sixteen successive preliminary drafts at an equal number 
of conferences.” 18 In its self-consistency, coherence, and wealth of detail, it 
is a skillful creative effort, molded by the hands of experts freed from the 
restraint of precedent. Some doubt, however, may be felt whether the courts 
will go the whole way in applying this “legislation”. Will they, for instance, 
make the right of an administrator to collect chattels and debts in a state 
other than that of his appointment depend upon his lack of knowledge of the 
appointment of a local administrator rather than upon the lack of local 
creditors? 

Turning, finally, to the chapter on Procedure, one readily agrees that “ All 
matters of procedure are governed by the law of the forum.”?® In this 
chapter, the Restatement catalogues and the Treatise expounds the subjects 
which the courts have in the past considered procedural. Neither work offers 
much assistance, however, to the lawyer seeking to determine how some new 
matter is to be classified. To state that “ The court at the forum determines 
according to its own Conflict of Laws rule whether a given question is one of 
substance or procedure ” *° is simply to beg the question. What is the “ Con- 
flict of Laws rule”? The Treatise briefly states that “in each situation the 
task of the court [of the forum] remains the same: there must be a balancing 
of the interests of the parties, the court, and the respective states. If the 
practical convenience to the court in adopting the local rule of law is great, 
and the effect of so doing upon the rights of the parties is negligible, the law 
of the forum will be held to be controlling. If the situation is reversed the 
foreign law will be adopted.” 4 Can this be the whole story? Is the court 
in a conflict of laws case to have no standard but the “ Chancellor’s foot ”? 
A learned writer has well said that “ Such a procedure would disregard en- 
tirely the social interests which demand that law be certain and predictable. 
Those interests our common law technique recognizes by requiring the courts, 
in reaching their decisions, to apply to the facts principles which have been 
developed by past experience and tested in numerous cases. In the field of 





15 Vol. ITI, § 471.1. 
16 See Treatise, Vol. III, c. 11. 

17 Restatement, p. 559. 

18 Td. at xiv. 

19 Restatement, § 585; cf. Treatise, Vol. III, § 584.1. 
20 Restatement, § 584. 

21 Vol. III, § 584.1. 
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conflict of laws there is no principle better established than that the substan- 
tive rights and obligations of the parties, which have arisen because of some 
completed transaction, should not be affected by the subsequent selection of 
the forum in which redress is sought, whether that selection results from the 
voluntary choice of the plaintiff or is compelled by the necessity of obtaining 
personal jurisdiction over the defendant.” 2 

The same writer, in terms of Professor Beale’s analysis of rights as primary, 
secondary, and remedial,”* and in accord with the vested rights principle, has 
acutely suggested that the conflict of laws rule requires the application of two 
laws: the proper law of the transaction to the determination of what primary 
and secondary rights arose out of the transaction and their extent, and the 
law of the forum to the degree necessary to preserve its procedural policies. 
He concludes: “ The law of the transaction should be employed to determine 
how far its applicable rules affect the substantive rights of the parties, while 
the law of the forum determines how far its applicable rules affect the pro- 
cedure for enforcing [if the policy of the forum allows their enforcement ] 
whatever rights may have been given by the law of the transaction.” 2* One 
regrets that a more thorough discussion of this problem does not appear in 
the Treatise. 

As will have been observed, the reviewer has no fundamental criticism of the 
Treatise. Its author has long been the acknowledged master and unrivalled 
teacher of the conflict of laws in the common law world. What Dicey did for 
English lawyers, Beale has now done for American on a vastly greater scale: 
he has analyzed with characteristic intellectual penetration and succinct 
clarity the enormous bulk of Anglo-American case law. His is a work that 
fittingly crowns the labor of his years and must rank with Williston on 
Contracts ** and Wigmore on Evidence *° as a classic of the law. 

The Restatement on the whole is both a remarkable personal tour de force 
and a triumph for codperative scholarship. A feeling haunts the reviewer, 
however, that the attainment of its objects might have been more certainly 
insured had it not been undertaken until after a generation of lawyers had 
benefited by Professor Beale’s Treatise. 

Horace EMERSON ReEap.* 





Mopet LAws FoR PLANNING CITIES, COUNTIES, AND STATES. By Edward M. 
Bassett, Frank B. Williams, Alfred Bettman, and Robert Whitten. Cam- 
bridge: Harvard University Press. 1935. Pp. viii, 137. $3.50. 

BUILDING LINES AND RESERVATIONS FOR FUTURE STREETS. By Russell Van 
Nest Black, assisted by Mary Hedges Black. Cambridge: Harvard Uni- 
versity Press. 1935. Pp. ix, 243. $3.50. 

The fascinating history of legal drafting is largely unexplored. Lawyers 


are constantly shaping new devices to accomplish the wishes of their clients, 
either private individuals or governments, in the hope that their work will 





22 McClintock, Distinguishing Substance and Procedure in the Conflict of Laws 
(1930) 78 U. or Pa. L. REV. 933, 939. 

23 See Vol. I, §§ 8A.10-8A.28. 

24 McClintock, supra note 22, at 949. 25 (1920). 

26 (2d ed. 1923). 

* Professor of Law, University of Minnesota Law School. 
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prove solid when it is eventually subjected to the test of litigation. Yet they 
always realize that they are taking a chance. We know all too little of the 
mental processes of the practitioners who invented methods now in common 
use, or who were fated to have their work shattered by some famous lawsuit 
years afterwards. What were their doubts and fears? What phrases did they 
tentatively insert, then ponder and reject? From what sources did they ob- 
tain suggestions for the new scheme? What decisions and textbooks were 
their guides? Not only do we usually lack this information, but also we are 
for the most part ignorant of the very names of the men who gave us our 
most familiar tools. What conveyancer drew the restrictive covenant in 
Tulk v. Moxhay?+ Who were the Duke of Bedford’s solicitors who inserted 
restrictions in the ground leases on Gower Street?* Who was the first 
lawyer who had the courage to let his client lend money on a power of sale 
mortgage? The risk was obvious. An old practitioner, whose legal career 
lasted for sixty years after his first great case in 1856,° used to tell how the 
early examples of such mortgages in his youth aroused grave doubts at the 
bar whether they were not clogging the equity of redemption. Who intro- 
duced spendthrift trusts into the United States? There is a tradition in 
Providence that some of the credit is due to a brilliant English barrister 
named Markham, who left his own country under a cloud, began life afresh 
at the Rhode Island Bar, and drew the will of Mrs. Sarah B. Eaton.* 

Once in a long while, great legal inventors come out in the open and tell 
us how they work. Thus leading New York corporation lawyers have pub- 
lished systematic accounts of the development of methods of financing and 
reorganization.» Usually, however, lawyers prefer not to divulge their trade 
secrets. Sometimes an additional reason for reticence is the knowledge that 
they are sailing close to the Sherman Act. Thus the history of the origins 
and successive modifications of legal devices created for private clients re- 
mains largely unknown. 

When lawyers are working for a government or in behalf of the general 
public, there are fewer motives for secrecy; and widespread knowledge is 
often essential in order that the new schemes may gain the approval and sup- 
port that they must have if they are to be enacted into legislation. Proposed 
statutes have frequently been published with a frank statement of the mental 
processes of the draftsman. An early and brilliant example is Macaulay’s 
draft of the Indian Penal Code. The two most recent Harvard City Plan- 
ning Studies furnish valuable material on the methods by which legal devices 
are developed. Lawyers and law teachers, even if they are not specifically 
interested in the planning of cities, will find these books profitable for what 
they have to tell about the planning of law. 





1 2 Phil. 774 (Ch. 1848). 

2 Roper v. Williams, 1 Turn. & R. 18, 22 (Ch. 1822); Duke of Bedford v. 
Trustees of British Museum, 2 Myl. & K. 552 (Ch. 1822). 

3G. & D. Taylor & Co. v. Place, 4 R. I. 324 (1856), ending the exercise of 
judicial powers by the state legislature. James Tillinghast, the leading counsel for 
the successful party, practiced law until his death in 1914. 

4 See Nichols v. Eaton, 91 U.S. 716 (1875). 

5 See Stetson, ByrNE, CRAVATH, WICKERSHAM, MONTAGUE, COLEMAN, AND 
GuTurie, Some Lrecat PHAsEs OF CORPORATE FINANCING, REORGANIZATION AND 
REGULATION (1917). See especially the articles by Stetson and Byrne. See also, for 
excellent advice on drafting, Hills, Convertible Securities —Legal Aspects and 
Draftsmanship (1930) 19 Catr. L. REV. 1. 
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Modei Laws for Planning Cities, Counties, and States contains two groups 
of draft statutes. First, Messrs. Bassett and Williams submit a Municipal 
Zoning Enabling Act, a Municipal Planning Enabling Act, a County Plan- 
ning Enabling Act, and a State Planning Act. Then Mr. Bettman submits a 
larger group of draft statutes, containing four drafts, for the same purposes 
as those of Messrs. Bassett and Williams, and also a Municipal Subdivision 
Regulation Act, a Municipal Mapped-Streets Act, a County and Regional 
Zoning Enabling Act, a County and Regional Subdivision Regulation Act, 
and a County and Regional Mapped-Roads Act. Each group of statutes is 
preceded by a general discussion describing the reasons for the proposed 
devices and the pitfalls of litigation which were sought to be avoided. At 
the end of the book is a report by Mr. Whitten discussing both groups of 
statutes and suggesting additional clauses. The reviewer’s failure to discuss 
this book at length does not arise from any want of appreciation of its merits, 
but is due to the fact that the other book offers more opportunities for com- 
ment by a lawyer who has no familiarity with the problems of city planning. 

Mr. Black is careful to explain at the outset that the subject of his book on 
Building Lines and Reservations for Future Streets relates to “ building lines ” 
in a special sense. It is not primarily concerned with lines established for 
the purpose of preserving front yards, whether created by subdivision plats, by 
private deed restrictions, or by zoning. Front-yard lines have some incidental 
importance in the book, but it deals mainly with lines which have been laid 
out with the intention that they shall be the boundaries of future streets or 
of existing streets when widened. The land between such lines may be 
called “street reservations”. The problem of the book is how to prevent 
abutting landowners from erecting buildings upon street reservations. 

For example, suppose that the men who are planning the future of a city 
realize that an existing narrow street 40 feet across will some day have to be 
widened to 60 feet by adding 10 feet from the front of the lots on each side 
of the street. Assume that there are now no buildings along the street. 
When the time for widening the street arrives, the city must, of course, pay 
money for the land itself in the two 10 foot strips; but the project will be 
much less expensive if matters can be arranged in advance so that the two 
strips will remain free from buildings. If the present owners are allowed to 
build out to the existing sides of the street and cover their entire lots, the 
city will some day have to pay great sums of money to the abutting owners 
for lopping off a mass of costly brick and lumber several stories high and for 
leaving the rest of each house open to the air like a doll’s house. The advan- 
tage of having to condemn only vacant strips is plain. 

Why does not the city reach the desired result by condemning the two 
10 foot strips at once? In cases where actual widening is imminent, this 
might be the practical procedure and is in fact the one usually employed. But 
for street projects indefinitely remote, such a method has many disadvantages. 
First, it necessitates an immediate large expenditure for acquiring land which 
the public will not use for years. It is hard enough to get money to pay for 
the widening that is going on without having to buy land for future arteries 
as well. Second, if part of the cost of the widening is to be raised through 
special assessments against the abutters, it is very difficult to determine the 
present value of their benefits from a street development x years ahead. 
Also, the city does not want to be responsible for keeping the strips safe and 
attractive through all the period between their acquisition and their occupa- 
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tion for street purposes.* Therefore, it is usually desirable to let the abutters 
retain their whole lots in fee until the time for widening arrives, but to pre- 
vent them meanwhile from building in front of a line drawn 10 feet back 
from the sides of the existing street. 

There are two governmental powers available for preventing such erection 
of buildings on the strips in front of the street lines. Under the eminent 
domain power, the city may acquire negative easements on all the lots. These 
easements will oblige the landowners to set back structures 10 feet from the 
existing sides of the street. Some money will have to be paid for these ease- 
ments but not so much as the price of the fee of the 1o foot strips. And the 
cost of the fee when it is acquired later will, at least theoretically, be lower 
because the strips are encumbered by these easements. 

On the other hand, the use of the police power will enable the city to keep 
the strips vacant without spending any money until the time comes to buy 
the fee. The city simply regulates building on the abutting lots by imposing 
a 10 foot setback without compensation to the owners. There are several 
types of police power statutes. Early legislation in several colonies provided 
for the mapping of future streets and for the protection of the beds of these 
streets against the intrusion of buildings and other obstructions. This colonial 
legislation was eventually repealed or overthrown by the courts except in 
Pennsylvania, where the existing statute provides that no persons who build 
within the lines of located streets are entitled to recover any damages for the 
taking of such buildings for public use.?_ Much more important at the present 
time is the establishment of building lines under zoning laws.* Finally, most 
modern methods provide for general maps of the whole city or region, on 
which future street locations are indicated. Building permits for structures 
inconsistent with the map are then refused, except in cases of special hardship. 
Various forms of this device appear in the draft statutes in the book by 
Bassett, Williams, Bettman, and Whitten. A device that can be used in 
connection with a general map is subdivision control. The owner of a sub- 
division cannot record his subdivision plat unless it conforms with regula- 
tions concerning widths and proper arrangement of streets. The sale of 
property by reference to an unapproved plat is penalized; building permits 
will be refused; and the municipality will not make any improvements in 
streets in such a plat, like laying sewer-pipes and other utilities.1° Of course 
the success of these various police power devices will depend on the attitude 
of the courts toward constitutional objections. 

Much of Mr. Black’s book is devoted to a comparison of the advantages 
and disadvantages of the eminent domain power and the police power and 
to the possibility of employing both powers in combination. If one were to 
look only at the statutes on building lines, the use of eminent domain would 
appear to be the prevailing method.1! When Mr. Black, however, through 





6 See p. 162. 

7 Pa. Stat. ANN. (Purdon, 1930) tit. 53, § 406, reprinted, pp. 205-06, and dis- 
cussed, pp. 8-10, 17, 72-80, 121. 

8 See pp. 22, 23. 

® The building line provisions of these drafts are summarized by Mr. Black on 
pp. 18-22. 

10 See pp. 14-18, 84-85. 

11 See the classification of the different types of statutes in c. II. This is an 
heroic effort to bring order out of chaos. 
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questionnaires and personal visits, went out into the field to find what was 
really going on, he soon discovered that law in action is very different from 
law in books. The long chapter on Local Procedure and Experience is per- 
haps the most valuable part of his book. Especially interesting are the 
descriptions of the situation in Akron, Ohio, and Kenosha, Wisconsin. 

His investigation convincingly demonstrates that eminent domain has fatal 
defects in practice.12 Although in some cities this procedure seems to have 
been quite effective and economical, costs have been discouragingly high in 
other cities even in the same state. There is no observed uniformity in 
methods of determining the value of easements, and they are often over- 
estimated. Appraisers and condemnation juries frequently overlook the fact 
that, in the case of lots of adequate depth, limitations upon the use of land 
at the front of a lot are no more burdensome than limitations upon the use 
of land at its rear. Sometimes a landowner receives damages at the time 
that building lines are established; and then later, when the vacant strip is 
actually occupied by the city for street widening, he is awarded the full value 
of the fee as ordinary unencumbered land without any deduction for the city’s 
easement. The previous transaction is apparently forgotten, so that there is 
really double payment for the strip.1* Because of these and other objections, 
eminent domain is little used outside of Massachusetts and Connecticut. For 
example, in 1929 California adopted an elaborate Planning Enabling Act with 
an eminent domain clause.1* Yet none of the California cities have resorted 
to this clause so far as Mr. Black could ascertain. The very effective pro- 
tection of reservations for future streets, which he describes in Berkeley, Los 
Angeles, San Diego, Santa Barbara, and elsewhere in California,)® is taking 
place under the police power and depends largely on general language of the 
state constitution: “ Any county, city, town, or township may make and 
enforce within its limits all such local, police, sanitary, and other regulations 
as are not in conflict with general laws.” 1° Similarly, zoning authorities are 
establishing building lines all over the country without express statutory 
provisions.17 The superior cheapness and speed of the police power is con- 
cretely illustrated in the chapter on Economic Aspects. 

The true function of the eminent domain power in planning for future 
street widening is to take care of special cases where the establishment of a 
building line without compensation involves great hardship. The book de- 
votes much attention to the wise practice of administrative bodies in award- 
ing money or making exceptions when the proposed lines would make it dif- 
ficult to build on corner lots or lots of much less than normal depth, etc.1* 
In other words, the normal procedure should be under the police power, which 
should be supplemented occasionally by the eminent domain power where 
regulation without compensation would be unduly burdensome. 

The constitutionality of the protection of street reservations under the 
‘police power is an underlying assumption of most of the existing administra- 





12 See pp. 27-28, 110-16. 

13 See p. 92. 

14 Cat. Gen. Laws (Deering, 1931) Act 5211b. 

15 See pp. 51-59. 

16 Art. XI, § 11. See pp. 88, 187. 

17 See pp. 22-23, 50-51. 

18 See pp. 35, 38-39, 56-57, 103-05, and the diagrams of exceptional lots on 
Pp. 156-59. 
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tive practices. The author presents the arguments in favor of constitution- 
ality at some length and compiles the court decisions pro and con.1® The 
number of cases is surprisingly small. Important constitutional questions are 
still judicially unsettled in many states where administrative bodies are 
going ahead energetically. The situation is by no means free from danger. 
The older type of statute, which denied compensation for a building erected 
in the bed of a mapped street, was overthrown in Maryland after it had been 
in force for 37 years,*° in Massachusetts after 13 years,*4 and in New York 
although it had been considered equitable for more than half a century.?? 
These courts ignored the merciful maxim that old process is due process. 
There is hope, however, that greater judicial liberality will be shown toward 
the modern methods, which have more flexibility. For example, the right to 
get compensation in cases of unusual hardship may preserve contemporary 
devices from the charge of arbitrariness. 

It is not quite satisfactory to argue, as the author apparently does, that no 
property is taken from the landowner whose lot is subjected to a building 
line.2* Of course, the owner retains title to the strip, but the requirement 
that it must be kept vacant is a limitation on its usefulness to him. The 
opportunity to enjoy the land one owns is a form of property.2* Ownership 
is only a bundle of relations between the owner and the thing. When one of 
these relations is destroyed by governmental action, some of his property is 
taken, in a practical sense, for public use. It does not necessarily follow, 
however, that property is “taken” in the legal sense in which the word is 
used in the eminent domain clause of our constitutions. The sound distinc- 
tion between the police power and the eminent domain power is well stated 
by Mr. Justice Holmes: 

“We assume that one of the uses of the convenient phrase, police power, is 
to justify those small diminutions of property rights, which, although within 
the letter of constitutional protection, are necessarily incident to the free 
play of the machinery of government. It may be that the extent to which 
such diminutions are lawful without compensation is larger when the harm is 
inflicted only as incident to some general requirement of public welfare. But 
whether the last mentioned element enters into the problem or not, the ques- 
tion is one of degree, and sooner or later we reach the point at which the 
Constitution applies, and forbids physical appropriation and legal restrictions 
alike unless they are paid for.” 5 

A restriction against building on a narrow strip at the front of a lot of 





19 See c. IV, V. 

20 Moale v. Mayor and City Council of Baltimore, 5 Md. 314 (1854), discussed 
p. 121. 

21 Edwards v. Biuorton, 184 Mass. 529, 69 N. E. 328 (1904), discussed p. 122. 

22 Forster v. Scott, 136 N. Y. 577, 32 N. E. 976 (1893), discussed p. 122. 
Although the particular statute invalidated by this decision was only 11 years old, 
the same method had been enacted in New York since colonial times. See pp. 8, 
118, 123; Matter of Furman St., 17 Wend. 649 (N. Y. Sup. Ct. 1836). 

23 See p. r09. 

°4 Pumpelly v. Green Bay Co., 13 Wall. 166 (U. S. 1871); Eaton v. B. C. & 
M. R. R., 51 N. H. 504 (1872). Many western states take a different view and 
consider interferences with the enjoyment of land, without physical occupation 
thereof, to be a “ damaging” of private property rather than a “taking”. See 1 
Lewis, Law or Eminent Domatn (3d ed. 1909) §$§ 346 et seq. 

*5 See Bent v. Emery, 173 Mass. 495, 496, 53 N. E. 910, 911 (1899). See also 
Holmes, J., in Rideout v. Knox, 148 Mass. 368, 372, 19 N. E. 390, 392 (1889). 
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adequate depth seems to be properly classified as one of “ those small diminu- 
tions of property rights” for which compensation is not constitutionally re- 
quired. On the other hand, when there is not enough land left for satisfactory 
building, the eminent domain clause does apply, e.g., in the cases of shallow 
lots and corner lots discussed above. 

Students of administrative law will find much of value in this book. The 
importance of high standards of administrative technique is constantly 
stressed. ‘“ More can be accomplished by good administration of deficient 
powers than by bad administration of full powers.” °° The satisfaction of 
the public with the procedure of the administrative body is a vital factor in 
the success of its work.?”_ Planning must be careful and reasonable, as well 
as bold. “Whenever some ill-conceived or badly administered method of 
procedure runs afoul of the courts, even though reasonably so, it has none 
the less a retarding effect upon general progress in this field.” 2® On the other 
hand, a weak body that is constantly exercising its discretion in favor of 
abutters can easily destroy the whole value of a street reservation.2® Mr. 
Black emphasizes the advantages of protecting street reservations through 
administrative machinery already set up and in operation, if possible.2° And 
the tools of administration — such as good maps kept up to date for changes 
in property lines, systematic filing systems to record transfers of property, 
simple and effective forms for permits and applications for plat approval — 
must not be neglected.*4 Two interesting photographs illustrate the use in 
California of official signboards to indicate established widening lines. 

Finally, the author repeatedly recognizes the value of administrative flexi- 
bility. Thus a zoning regulation establishing uniform widths for all the streets 
in a neighborhood is less satisfactory than an official map that considers each 
street separately and gives it a future size adapted to the functional require- 
ments of traffic, light, and air circulation.*2 He remarks that the benefits to 
be derived from street widening projects have frequently been exaggerated, 
especially in small cities, and that views about the “essential” widths of 
streets vary greatly from one another. 

“, . one wonders whether there may not be fads in street widths as well 
as in the length of skirts. Street widths in proportion to traffic require- 
ments, actual, probable, and possible, are important. But even more im- 
portant are street arrangement and street design directed toward preserva- 
tion of the livability and usefulness of land abutting or fronting upon the 
streets, and toward the preservation of the livability and usefulness of 
neighborhood areas served by streets. A widening which accomplishes 
merely a wider traffic-way may be only half a solution.” ** 


ZECHARIAH CHAFEE, JR.* 





26 Pp. 16. 31 See pp. 89, 103. 
. PP. 39-40, 83. a 9g Pp. 4, 29, 50, 165-66. 
. 117. . 166. 
29 See pp. 152, 160. * Professor of Law, Harvard Law School. 


80 See p. 50. 
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SeLect CASES OF THE Mayor’s Court or NEw York CIty 1674-1784. 
Edited by Richard B. Morris.1_ Washington: The American Historical 
Ass’n. 1935. Pp. vii, 777. $7.50. 


This monumental book is the second volume in the American Legal Records 
series published by the Littleton-Griswold Fund of the American Historical 
Association.2_ The work falls into two parts. The first part, the Introduction, 
is a very learned and well documented essay of 62 pages on the Mayor’s Court 
of London, the Court of Amsterdam, and the history of the Mayor’s Court of 
New York. This is an admirable essay and a distinct contribution to knowl- 
edge. 

Of course, in depending so much, as the editor must, on the writings of 
others, he must avoid two pitfalls. He should, first, guard against misunder- 
standing the meaning of an author and, second, check his correctness. On 
page 19, the editor cites an early statement of the reviewer’s as to the juris- 
diction of the Mayor’s Court of London.* There is some doubt whether the 
editor has not confused jurisdiction over the principal case,* where the rule 
is that the whole of the case must belong in London, with jurisdiction over the 
garnishee, in regard to which the reviewer said that “no debt could be reached 
by foreign attachment unless it was due in London, and only a resident of 
London could be summoned as a garnishee.” Most of the authorities the 
editor. cites are to that effect; but his study has been greater than the re- 
viewer’s was for the article referred to, and surely he is right in so far as he 
rightly interprets the article. In short, the whole Introduction is the work of 
a very competent historical scholar and it will be of great use to other scholars. 

The second part of this study consists of extracts from the minutes of the 
Mayor’s Court during the latter part of the 17th century and the first three 
quarters of the 18th century. The minutes in the Mayor’s Court contain the 
pleadings at large, and their bulk is therefore tremendous. On the other 
hand, the result is that the transcripts of the records contain an immense 
amount of matter which is of no interest whatever to the legal historian, how- 
ever much it may interest the civil historian. Such interest for the lawyer 
as there is in the minutes, thus overlaid with forms, would be greatly increased 
if the records had been printed in chronological order, so that the lawyer 
might see the growth of the law administered in the Mayor’s Court. That is 
impossible here, since the records are given, as the editor says, topically under 
such headings as Jurisdiction, Procedure, Persons, etc. The one heading, 
Forms of Action, covers more than half of the whole collection; but it is in 
itself divided into real and mixed actions, personal actions — nine of them — 
and accord and satisfaction, so that the growth of the law cannot be studied 
even through these cases. 

Whether the selection of cases to publish has been wise or not cannot be 
determined, since no reason is given for the printing of those that are printed 
rather than of those that are left unprinted. This is probably in the nature 
of things, but one wonders whether it would not have been more illuminating 





1 Assistant Professor of History, College of the City of New York. 

2 io first volume is PROCEEDINGS OF THE MARYLAND CourT OF APPEALS 1695- 
1729 (1933). 

3 See Beale, The Exercise of Jurisdiction in Rem to Compel Payment of a Debt 
(1913) 27 Harv. L. Rev. 107, 116. 

* Mayor and Aldermen of the City of London v. Cox, L. R. 2 H. L. 239 (1867). 

5 Loc. cit. supra note 3. 
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to give, say, all the cases for ten years at the beginning, then for a ten years’ 
stretch in the middle, and finally for the last ten years of the period. 

In short, one’s doubt is whether the cases printed here are worth so much 
learning and so much beautiful paper and type, when there are unpublished 
American records earlier than the earliest of these cases to which the money 
might have been applied. That, however, is a criticism of the action of the 
committee on the fund and is submitted with very great reluctance. So far 
as Professor Morris’ work is concerned, he has again shown himself to be one 
of the most promising of the younger generation of historians, well qualified 
to deal with problems of legal history. 

JosepH H. BEALE.* 





Essays ON THE LAW AND PRACTICE OF GOVERNMENTAL ADMINISTRATION. In 
Honor of Frank Johnson Goodnow.! Edited by Charles G. Haines ? and 
Marshall E. Dimock.* Baltimore: The Johns Hopkins Press. 1935. 
Pp. xvii, 321. $3.00. 


The essays here collected fall almost wholly into two groups. Several deal 
so broadly with administration — for example, the articles on “ Public Ad- 
ministration and Administrative Law ” * and “ Forms of Control over Admin- 
istrative Action ” °— that they may add rather little to the insight of lawyers 
with a moderate background in the field. Others are so specialized — witness 
the monographs on “ State Control of Local Finance in Indiana ” ® and “ Re- 
tirement or Refunding of Utility Bonds” *—that their competence will 
frighten rather than attract the general reader. The essays by Thomas Reed 
Powell ® and James Hart,® however, avoid the technical and the obvious; 
both raise mooted issues; both attack, from disparate angles, the American 
doctrine of the separation of powers. 

Federalism, the geographic separation of powers, is the target for Professor 
Powell’s article on “The Scope of the Commerce Power”. Written before 
the Schechter case,!° it is a most persuasive brief, tinctured with brilliant 
Powellian phrasing, for broad construction of the commerce clause. Using 
the Sherman Act cases as a powerful battery, it shows to what extent pre- 
sumptively local activities have felt the bite of federal regulation — the case 
history that would have furnished a theoretical frame of precedent for sus- 
taining the NRA.14’ Of the matter of degree that probably was there con- 
trolling (that is, on the commerce clause issue) Professor Powell is indeed not 





* Royall Professor of Law, Harvard Law School. 


1 President, Johns Hopkins University, 1914-29. 

2 Professor of Political Science, University of California at Los Angeles. 

3 Associate Professor of Public Administration, University of Chicago. 

4 By John A. Fairlie. Pp. 3-43. 

5 By Marshall E. Dimock. Pp. 287-321. 

6 By Frank G. Bates. Pp. 229-68. 

7 By Milo R. Maltbie. Pp. 174-95. 

8 The Scope of the Commerce Power. Pp. 197-226. 

® The President and Federal Administration. Pp. 47-93. 

10 A. L. A. Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935). 

11 Cf. Stern, That Commerce Which Concerns More States Than One (1934) 
47 Harv. L. Rev. 1335; Lerner, John Marshall’s Long Shadow (1935) 84 NEW 
REPUBLIC 148. 
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unmindful. But he finds that, in a time of national depression at any rate, 
everything is substantially related to everything else. Thus there is no com- 
merce devoid of national significance; and the commerce clause, pushed to 
its logical extreme, would allow full federal control on this factual, economic 
basis. If the commerce clause stood alone, and if the factual premise were 
true, this might be correct as a matter of constitutional law — though not, 
as Professor Powell warns, as a matter of congressional policy. But the clause 
is part of a charter undoubtedly federal, a charter as well that separated execu- 
tive, legislative, and judicial powers, and carefully imposed a bill of rights. 
Evidently its authors feared concentration of power more than they disliked 
the inefficiency that some fancy to be greater where power is dispersed. Like- 
wise, the Tenth Amendment seems to have been forgotten in Professor 
Powell’s commerce clause logic. 

The functional separation of powers between the three departments is the 
subject of Professor Hart’s essay on “ The President and Federal Adminis- 
tration”. He would increase the power of the President at the expense of 
Congress by permitting him to prorogue it and call a general election, as well 
as to adopt treaties with the consent of only a majority of both houses. He 
would take power from the courts to review administrative action and would 
substitute the continental administrative court. He would put the inde- 
pendent commissions under the direction of the President. Only this last 
suggestion has either imminence (within our constitutional set-up) or nov- 
elty.12_ But its implications have not been considered. Professor Hart him- 
self wrote a book '* to question the dictum in the Myers case 14 that the 
President could remove the members of the independent agencies, and he 
would not be likely to deny that permanence of tenure is essential where they 
have judicial duties to perform. The problem not tackled by him is how to 
give enough power to the President — absent now the weapon of removal, 
vide the Humphrey case 15 —to permit him to guide administrative policies as 
a whole, without impairing either the power of Congress, aided by commission 
reports, to frame general rules, or the power of the courts, assisted by the 
commissions’ political impartiality, to maintain the rule of law. Two recent 
instances have illustrated the complexity of the problem: the quarrel as to 
whether the National Labor Relations Board should be made “ independent ” 
or be placed under the leadership of the Secretary of Labor, and the appoint- 
ment of Interstate Commerce Commissioner Eastman as Federal Codrdinator 
of Transportation, responsible directly to the President. The key to the diffi- 
culty may lie in Professor Friedrich’s observation that the separation of 
powers, as a factual rather than a legal matter, occurs within the commissions 
themselves, which thus form a microcosm within the larger governmental 
framework.1® 

Professor Hart’s other suggested reforms, like Professor Powell’s consti- 
tutional doctrine, reveal an assumption of beneficence in the exercise of power 





12 The same suggestion is made in Friedrich, Responsible Government Service 
under the American Constitution in PROBLEMS OF THE AMERICAN PUBLIC SERVICE 
(1935) 1, 52-54. 

18 TENURE OF OFFICE UNDER THE CONSTITUTION (1930). 

14 Myers v. United States, 272 U.S. 52 (1926). 

15 Rathbun v. United States, 55 Sup. Ct. 869 (1935). 

16 See Separation of Powers in 13 ENCYCLOPAEDIA OF THE SOCIAL SCIENCES 
(1934) 663, 666. 
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that the framers of the Constitution apparently did not share. The economic 
concentration which many today believe inconsistent with liberty would not 
seem irreversible if we came to mistrust its encroachment upon a system 
of checks and balances deemed politically essential. The argument that 
dictatorship is as likely to arise where the central government is weak 
and cannot cope with economic insecurity is forceful, but it is doubtful if the 
danger will be diminished by attempting to achieve, under the Constitution, a 
concentration of political power that even a dictatorship would find spatially 
and humanly impractical: a certain quantum of federal impotence is un- 
avoidable where a continent is to be governed. The Supreme Court, which 
plays its part both in the geographic and in the functional spheres of separa- 
tion of powers, recognized both of these elements in the Schechter case, and 
therefore struck down unmitigated power over commerce as tending to destroy 
state independence, and ruled unconstitutional a delegation to the executive 
that was equally unbalanced. I suspect that they were right, as politicians 
and as constitutional lawyers, and the Professors wrong. 

It is with malice aforethought that I have discussed but two out of the 
nine essays which Professors Haines and Dimock have collected. But by so 
doing I do not mean to imply that the others are “ not recommended ”. Pro- 
fessor Powell’s article alone is worth the price of admission, and its neighbors 
may tempt the reader to explore, as they did me. 

Davip RIESMAN, Jr.* 





INSTITUTIONAL Economics. By John R. Commons. New York: The Mac- 
millan Co. 1934. Pp. xiii, 921. $4.00. 


A book by John R. Commons is likely to be not so much an ordered end- 
product as a chance offered to the reader to follow a profound and tortuous 
mind as it winds its way into a subject and cuts a path across the received 
modes of thinking. This bulky and close-packed volume is no exception. 
Although it stands as the culmination of a line of distinguished books stretch- 
ing over a period of forty years, there are few finalities in it and many be- 
ginnings. As a book it eludes definition. It combines aspects of a treatise 
on economic theory, an exploration of contemporary institutions, a set of 
essays in the history of economic thought, an approach to the Supreme Court, 
and a running critique of types of economic policy. Its interest for lawyers 
lies in its being the seque!, published after the interval of a decade, to the 
author’s searching study of The Legal Foundations of Capitalism.2, The cen- 
tral preoccupation is with the convergence of economics, law, intellectual 
history, and the programmatic elements of governmental policy in those 
“ going concerns ” that the author calls “ institutions ”. 

Any treatise with the title /nstitutional Economics immediately challenges 
analysis of its concept of institutionalism. During the past quarter century, 
institutional economics has been the storm center of methodological discussion 
in American economic thought, much as the sociological-realistic schools oc- 
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cupy that place today in American legal thought. The German “ Historical 
School ” as such never took very deep root in America. We skipped directly 
from neo-classical and Austrian economics to institutionalism. The latter 
came into prominence as a dangerous heresy and is even now little better than 
a tolerated heterodoxy. It came in as part of a general complex in social 
theory that included pragmatism in philosophy, instrumentalism in logic, be- 
haviorism in psychology, and functionalism in law. Its great founder was 
Thorstein Veblen; it drew heavily from Cooley in sociology and Dewey in 
philosophy; its leading contemporary exponents in economics are Wesley 
Mitchell, Walton Hamilton, John M. Clark, and John R. Commons. But 
like the Historical School in German economics, while it has had a lineage 
and has able expounders, it has never successfully answered the challenge 
hurled at it by its opponents that it cannot construct a coherent body of 
principles. The tendency of the institutionalists hitherto has been to reply 
that they are less interested in constructing a tight and consistent system of 
thought than in perfecting an instrument for analyzing economic problems and 
directing economic policy, and that the inherent emphasis of institutionalism 
upon social change precludes them from laying down invariant laws. I take 
it that this volume by Professor Commons is the first important attempt to 
go beyond this position and meet the challenge of the orthodox critics 
squarely by constructing a body of principles. The very title he uses — /nsti- 
tutional Economics, Its Place in Political Economy —is significant of his 
intention to fit the new institutionalism into the traditional framework of 
economic theory. 

In doing this Professor Commons has run the risk of drawing heavy fire 
from all directions. He admits frankly that his view “may or may not fit 
other people’s ideas of institutional economics.” * But while this is disarm- 
ing, it will not be considered by the main body of the institutionalists as meet- 
ing the issue. Methodologically, Professor Commons belongs in what may be 
called the Right Wing of institutionalism, far removed from the Left Wing of 
Veblen and his more direct followers. In fact, a more or less confirmed 
Veblenite like myself experiences, among the press of concepts in these pages, 
a sense of having been transported to an intellectual Never-Never land, where 
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terms like “ futurity ’’, “ scarcity ’’, “ security ”, “ efficiency ”, “ input-output ”, 
“ outgo-income ”, “ exchangeability ”, “interdependence”, “supply and de- 
mand”, and “fair value” create a dteary landscape at once familiar and 
strange — familiar in that it brings back many of the concepts that Veblenian 
economics had sought to discard, strange in that it invests them with a new 
meaning. It is for the latter reason that Professor Commons will draw fire 
from the right as well. His discussions of Béhm-Bawerk, Menger, Wicksell, 
while sympathetic, are not the discussions of a disciple but of one concerned 
to select, reject, discriminate, and recombine. The direct line of neo-classical 
economists will be horrified at the results; even the Austrian line, accustomed 
to the psychologizing of the old concepts, would not recognize his conclu- 
sions. To purchase his originality, Professor Commons has been willing to 
run the risk of seeming to be merely eccentric and unintelligible. 

What he has sought essentially to do is to find a way of reconciling the 
economics of the market with the economics of Veblen and his followers. 
That means to take a set of static and constant concepts, interlocking with 
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a mechanical precision, to explain price-determination under given conditions 
of property distribution, and to seek to reconcile them with a set of evolu- 
tionary and contingent concepts, stressing psychological habits and attitudes 
and converging loosely on a broad explanation of property distribution and 
the behavior of economic groups in various types of societies. I do not say 
that such a reconciliation is impossible; in fact, to compass it is in a sense the 
major task of economic theory for the next few generations. I do say that 
Professor Commons is far from having effected such a reconciliation. He 
has rather given us a mélange in which Malthus, MacLeod, Marx, and Veblen 
rub shoulders with Walras, Menger, and Cassel, in which “ negotiational 
psychology ” and the judicial process are somehow scrambled up with the 
theory of money and credit, in which the “scientific pragmatism” of 
Charles S. Peirce and the Gestaltism of Wertheimer, Kohler, and Koffka are 
made to fill up the chinks left by the logic-choppers of the great tradition of 
economists. Many times as I read the book I had the feeling that, while 
Professor Commons had not effected the reconciliation, he had taken the 
greatest step toward it since Marx’s truncated effort to mix bad Ricardianism 
with good social theory. But each time this sharply stirred expectation was 
forced to give way to a desperate exertion to piece together an intellectual 
universe of incomparable dimensions and unassimilable material. 

I do not wish to be unjust to Professor Commons’ own modest intentions. 
He does not pretend to great originality; in fact, he rather implies that the 
drive toward an exclusive originality has been one of the banes of economic 
thought. His method is throughout critical and judicial. He conceives his 
function as that of an arbitrator who has to judge between conflicting interests 
and principles which “ must be made to work together peaceably, if possible.” + 
Such a procedure jibes with his own earlier life, when he was active as con- 
ciliator between capital and labor and thought markedly in terms of class 
collaboration. Defining an institution as “Collective Action in Control of 
Individual Action’’,> he proceeds to retranslate the history of economic 
thought in terms of the contributions toward such a concept of institutional- 
ism. “The problem now”, he writes, “is not to create a different kind of 
economics —‘ institutional ’ economics — divorced from the preceding schools, 
but how to give to collective action, in all its varieties, its due place through- 
out economic theory.” ® This he proceeds to do by an examination of thinkers 
from Locke to the most recent exponents of communist and fascist eco- 
nomics. By thus minimizing his own contribution, Professor Commons forms 
a striking contrast to Veblen, whose every sentence implied a Copernican 
revolution in economic thought. If the Commons method results in certain 
distortions of perspective —as when he magnifies the creative place of Mac- 
Leod in introducing the concept of the saleability of a debt, or when he re- 
duces Veblen to a link in the chain of the theory of reasonable value — it has 
the merit of broadening the base of economic thinking and of seeking to con- 
struct an economic theory out of the history of economic theory. 

Commons’ sociology is the sociology of conflict and codperation. Conflict 
underlies individual action and arises inherently from the scarcity of goods; 
codperation is essential to social survival and is the purpose of all collective 
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action. The unit of economics (as indeed it is “the ultimate unit of eco- 
nomics, ethics and law”’”) is not the classical conception of the individual 
(in Veblen’s phrase) as “a lightning calculator of pleasures and pains’”’,® but 
the transaction. Transactions are “the alienation and acquisition, between 
individuals, of the rights of future ownership of physical things, as determined 
by the collective working rules of society.” ® The transaction implies thus 
not only the interested bargaining, working, managing individuals, but also 
other individuals in the society who in a competitive sense might potentially 
supplant them in the relationship; and always the ruling authority is in the 
background ready to decide disputes, and to resolve conflict into codperation 
and order. Transactions in turn combine in larger categories called “ going 
concerns ” —e.g., “the family, the corporation, the trade union, the trade 
association, up to the state itself”.1° “It is these going concerns, with the 
working rules that keep them agoing . . . that we name Institutions.” 14 
Thus Professor Commons seeks to fuse an individualistic economic psychology 
with a “ negotiational ” social psychology; and thus also he seeks to bring the 
state and its sovereignty and its ever-present sanctions into the economic pic- 
ture. It does not appear as “government interference”, or as a deus ex 
machina intervening from without either benevolently or malevolently, or as a 
regulatory force the limits of whose province must be clearly determined, but 
as an integral and inherent part of every economic transaction, forming the 
very core of the basic unit of economic activity. 

This knitting of state authority into the texture of accepted economic 
material constitutes the real significance of Professor Commons’ work. While 
his framework is large enough to include all forms of “ collective action in 
control of individual action ”, he actually concentrates on the legal sanctions. 
He forms in this sense a contrast with Veblen, who was most at home in the 
realm of the mind where the instinctive dispositions of men interlocked with 
the compulsions of socially conditioned habits, and who interpreted modern 
economic society in terms of the cumulative force of these habits. Veblen’s 
contribution to legal and political theory lay in revealing the extent to which 
political action is conditioned by the process of economic development and 
the habits it engenders, and the extent to which legal sanctions represent the 
formal vesting of interests created by economic predacity and business sabo- 
tage. But the real crux of his thinking was not to be found in the legal realm. 
In the work of Professor Commons, on the other hand, law is of central 
importance as the core of the “ transaction”, and the entire theory finally 
builds up to the determination of “ reasonable value” by the Supreme Court. 

The implications are far-reaching for students of economic policy and 
constitutional law. It should be clear on reading the reports that the Supreme 
Court is moving in two universes of discourse, the legalistic and the economic. 
Commons has sought to build a bridge from the one to the other. First, in 
The Legal Foundations of Capitalism, he started on the legal side and threw 
out a span that went halfway across the chasm. The book was a brilliant 
piece of legal and social history, exploring the extent to which capitalist 





7 Commons, THE LEGAL FouNDATIONS OF CAPITALISM (1924) 68. 
; THE PLACE OF SCIENCE IN MODERN CIVILIZATION (1930) 73. 

P. 58. 
10 P, 69. 11 Jbid. 
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development, especially in England but also in America, was conditioned by 
the development of “ working rules ” through the common law and the court 
system. The réle of the courts was to select certain working rules for legaliza- 
tion. It left the analysis hanging in mid-air, however, since the question re- 
mained as to the principles of selection that the courts followed in sanctioning 
certain working rules but not others, in developing certain legal concepts and 
not others. In short, a dynamic had to be found for the development not only 
of capitalism but also of law itself. I had hoped that this second volume 
would supply it, and that we should be given a volume on The Capitalistic 
Foundations of Law. I had hoped, in short, that Professor Commons would 
go over to the economic side of the chasm and throw out a span which would 
meet his first. 

But he seems too committed to the ideological emphasis to have done this. 
He has instead shifted from capitalist development to economic theory, and 
written what amounts to a book on The Legal (and other Institutional) 
Foundations of Economic Thought. I can explain this only by the decisive 
impetus that Professor Commons’ early studies in Austrian theory and 
hedonic psychology gave him toward solving the basic dilemmas of economic 
theory. But I fear this defiected him from the essential task that remained 
when he wrote his book ten years ago—to find a set of forces that will ra- 
tionalize the development of law and legal theory in terms of the economic 
stuff of life with which law deals. He has been too intent on reconciling the 
utterances of judges-with the ideas of economic theorists and too little intent 
on discovering the sources of both in the flow of economic and social reality. 
The task may prove to be not one ef reconciliation, so dear to one who, like 
Professor Commons, has his roots deep in the technique of industrial rela- 
tions, but one of discovering and tracing the complex interconditionings 
within the realm of legal and economic actuality. 

One word remains on the moot question of Professor Common’s language 
and style. Gerard Henderson once objected to the essentially verbalistic 
character of much of the author’s work.12_ The stricture still remains. In the 
realm of economic theory itself, Professor Commons is more at home than he 
was in the legal realm in his earlier book. But the result is an even greater 
absorption with conceptual and terminological problems. Often, one suspects, 
the author starts with a genuine reorientation in theory, is forced to find a 
new term to express it, and, having found it, is carried by the zest of his ex- 
ploratory impulses much deeper into merely verbal territory and farther away 
from his intellectual supply-base than he had planned. To add to the diffi- 
culty, Professor Commons has set himself not only the task of a reorientation 
in economic theory but also that of bringing into line the related social and phi- 
losophical disciplines. His work involves a confrontation of deep-reaching 
problems in psychology, ethics, and epistemology. Fortunately, he does not 
flinch, as so many of our American legal and economic thinkers have done, 
from the necessary metaphysics of his problem; nor does he seek to carry his 
freightage of learning lightly for fear of being called academic. But the con- 
sequence is a continuing sense of turmoil throughout the book. The reader 
feels that he has been a-journeying even when he cannot describe what he has 
seen. Like Tristram Shandy’s father, one has the heady sense of having done 
a lot of thinking. 





12 See Book Review (1924) 37 Harv. L. Rev. 923. 
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All this is not to deny either the profundity of the basic thesis of the two 
books or their importance in the history of thought. It is merely to point 
out the heavy price that must be paid for such achievement in the present 
state of social thought.1* 

Max LERNER.* 
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STATUTORY DISCLAIMERS IN PATENT LAw. By P. J. Federico. Washington: 
Paul Pearlman. 1935. Pp. 215. $5.00. 


The small compass of this work belies its scope. A well devised classifica- 
tion of subject matter, coupled with a refreshing ability to state salient facts 
succinctly and to refrain from too frequent or overlong quotation, has enabled 
the author to set forth in this volume the substance of nearly 300 cases 
brought up by the dragnet of his research. In addition, Mr. Federico sub- 
jects the cases collectively and individually to a critical analysis, which 
greatly enhances the readability of the volume. Considerable space is de- 
voted to a consideration of various types of disclaimers and their treatment 
by the courts and of cases involving the effect of delay in disclaiming; but 
numerous other points—such as effect on costs, disclaimers as admissions, 
and formal requisites —are not neglected. Thoroughness of research in all 
departments of the author’s chosen field, a painstaking organization of mate- 
rial to which the table of contents furnishes a ready key, and a complete 
table of cases and index make this book extremely valuable for reference 
purposes. But more than that, here is afforded an opportunity for the 
patent attorney to obtain a comprehensive though condensed working knowl- 
edge of the pitfalls and technicalities of disclaimer law. 

E. H. K. 


CAsEs ON CREDITORS’ RicHts. Second Edition. By John Hanna. Chicago: 
The Foundation Press, Inc. 1935. Pp. xxiii, 1369. $7.00. 


Although the first edition of this casebook was published but four years 
ago, it has already been outmoded by the recent legislation enlarging “ the 
subject of Bankruptcies”. Roughly, the first one third of the present edition 
is devoted to the old problems of enforcement of judgments, fraudulent con- 
veyances, assignments, and receiverships. Elaborate notes cover the minutiae 
and the selection of cases reprinted is generally satisfactory. One wonders, 
however, what purpose the editor had in reporting (p. 153) Klein v. Mara- 
velas, 219 N. Y. 383, 114 N. E. 809 (1916), which, without indicating what 
the statute provided, held the New York Sales in Bulk Law constitutional. 
Bankruptcy is the topic treated in the last two thirds of the book; and Pro- 
fessor Hanna has brought his material down to the minute by including even 
cases which, at the date of publication, had not yet been officially reported, 





13 I am deeply indebted to Wesley C. Mitchell’s two articles: Commons on the 
Legal Foundations of Capitalism (1924) 14 Am. Econ. Rev. 240, and Commons on 
Institutional Economics, which is to appear in a future issue of THE AMERICAN 
Economic REvIEW. 

* Lecturer in Government, Harvard University, 
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and law review articles appearing as late as last June. The treatment of the 
problems arising out of Section 77B is especially commendable. Law students 
will welcome, for example, such unconventional material as the reprint of the 
Plan of Reorganization of Paramount Publix Corporation. Pp. 1276 e¢ seq. 


FEDERAL AND STATE CONTROL OF BANKING. By Thomas Joel Anderson, Jr. 
New York: The Bankers Publishing Co. 1934. Pp. xiv, 514. $3.50. 


This book states forcefully the case for the abolition of our dual system 
of banking control. A sketchy history of American banking before the Fed- 
eral Reserve Act traces the origin of the system and indicates why it is out- 
worn under present conditions. Upon the shoulders of this separation of 
the control of banking the author heaps the blame for evils ranging from the 
“par remittance controversy” to the bank holiday of 1933. While Mr. 
Anderson is probably with the numerical majority in his belief that dual 
banking should be abolished, yet it does seem that he has over-emphasized 
its importance among the many factors contributing to the recent bank 
failures. For constitutional authority to force all banks to act under federal 
supervision, he relies upon two chief grounds: (1) the liberal laws of the vari- 
ous states are causing withdrawals from the Federal Reserve system, and 
since “ the power to create implies a power to maintain” (p. 363), Congress 
can legislate in such a manner as to prevent these withdrawals; (2) the com- 
merce clause of the Constitution covers this situation. A different ground 
has been suggested in this REview, namely that the taxation power would 
give Congress the requisite authority. See Legis. (1932) 46 Harv. L. 
REV. 143. 


FEDERAL DEBTOR RELIEF Laws. By Tom D. McKeown and Albert Lange- 
luttig. Chicago: The Foundation Press, Inc. 1935. Pp. xi, 237. $4.00. 


The book is a section-by-section reprint of and commentary on the recent 
amendments to the Bankruptcy Act, but it gives no references to the United 
States Code or to the Statutes at Large. The laws included are Sections 73 
and 74, relating to individual compositions and extensions; Sections 75 and 
76, providing for agricultural compositions and extensions; Sections 77 and 
77B, concerning railroad and corporate reorganization; and Sections 78, 79, 
and 80, dealing with municipal debt readjustment. The old Frazier-Lemke 
Act also appears, and considerable space in the analysis is devoted to proving 
that it is constitutional. The book is introduced by a short history of bank- 
ruptcy legislation and a general comment on its validity. Evidently the 
authors felt that the value of the book would lie in the interpretations given 
each section by Mr. McKeown, who was chairman of the Bankruptcy Sub- 
Committee of the House Judiciary Committee at the time most of these acts 
were discussed. The text is indeed quite outspoken as to what the sections 
mean and as to what Congress intended. Unfortunately, however, the com- 
ments seem to be merely the personal opinions of the writers, for references to 
authoritative documents are obviously absent. Particularly interesting is the 
authors’ view of.the meaning Congress intended to convey by the “ present 
operations” provision of Section 77B(a). Contrary to several court deci- 
sions, they assert that insurance companies and others were not to be excluded 
from the Act unless they were not “ going concerns ”. 
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AMERICAN Famity Laws. Vol. III, Husband and Wife. By Chester G. Ver- 
nier. Stanford: Stanford University Press. Pp. xxix, 684. $6.50. Each 
section of this comparative study contains a summary of the common law, 
a statement of the statute law, a comment, and bibliographical material. 
Cf. Landis, Book Review (1932) 45 Harv. L. REv. 952. 

ASsyRIAN Laws, THE. Edited by G. R. Driver and John C. Miles. Oxford: 
The Clarendon Press. Pp. xxiv, 534. $12.00. A text and translation of 
the Assyrian laws with philological notes, glossaries, and a legal com- 
mentary. 

BuILDING LINES AND RESERVATIONS FOR FuTURE STREETS. By Russel Van 
Nest Black and Mary Hedges Black. Cambridge: Harvard University 
Press. Pp. ix, 243. $3.50. A study of the methods used in securing 
greater street capacity in the United States. See Chafee, Book Review, 
supra Pp. 350. 

By Pactric Means. By Manley O. Hudson. New Haven: Yale University 
Press. Pp. vi, 200. $2.50. Lectures on the implementation of Article 
Two of the Pact of Paris. 

CANONICAL EvIDENCE IN MARRIAGE CASES. By Francis Wanenmacher. Phila- 
delphia: Dolphin Press. Pp. xxi, 412. $3.50. Information on the 
gathering, presentation, and validity of evidence under the canon law. 

CASES AND OTHER MATERIALS ON THE LAW oF MUNICIPAL CORPORATIONS. 
By E. Blythe Stason. St. Paul: West Publishing Co. Pp. xxix, 76r. 
$6.00. The materials have been presented in such a way as to show the 
relationship between the growth of cities and the expansion of the law. 

CASES ON FEDERAL JURISDICTION AND PROCEDURE. By Armistead M. Dobie. 
St. Paul: West Publishing Co. Pp. xxxix, 803. $6.00. Materials on the 
practical problems of jurisdiction and the functioning of the federal 
courts. 

CASES ON THE LAw oF Torts. By Charles M. Hepburn. Second edition by 
William M. Hepburn and Archibald H. Throckmorton. St. Paul: West 
Publishing Co. Pp. xxxi, 1071. $6.00. Recent developments in Eng- 
lish and American law — such as the right to privacy and the expansion 
of liability without fault—have been added. 

CONFLICTING TAXATION. Chicago: American Legislators’ Ass’n and the 
Council of State Governments. Pp. 202. The 1935 progress report of 
the Interstate Commission on Conflicting Taxation. 

CONGRESS, THE CONSTITUTION, AND THE SUPREME Court. Revised Edition. 
By Charles Warren. Boston: Little, Brown & Co. Pp. ix, 346. $3.50. 
The book contains a statement of the origins of the power of the Court to 
declare an Act of Congress unconstitutional, a practical consideration of 
proposals to abolish or impair the power of the Court, and a résumé of 
every case in which the Court has declared an Act of Congress invalid. 
See Radin, Book Review (1926) 39 Harv. L. Rev. 1113. 

HANDBOOK ON. THE LAw oF Damaces. By Charles T. McCormick. St. Paul: 
West Publishing Co. Pp. xiv, 811. $5.00. A “black-letter” treatise 
considering the measures of damages and the methods of judicial ad- 
ministration. 
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“Hippen TAXEs IN CORPORATE REORGANIZATIONS. By Arnold R. Baar and 
George Maurice Morris. Chicago: The Foundation Press, Inc. Pp. xv, 
547. $10.00. The first division of the book deals with the definition and 
construction of terms; the second, with the treatment of gain or loss in 
various transactions; the third, with the bases for determining gain or 
loss. 

INDUSTRIAL PLANNING UNDER CopEs. By George B. Galloway. New York: 
Harper & Bros. Pp. xiii, 428. $4.00. An analytical review of the ex- 
perience of 15 representative industries under their codes. 

INTERNATIONAL Law. Vol. II, Disputes, War and Neutrality. By L. Oppen- 
heim. Fifth edition by H. Lauterpacht. New York: Longmans, Green 
& Co. Pp. xxxiii, 113-782. $16.00. This edition adds the developments 
in international law since 1926. See Feilchenfeld, Book Review (1927) 

40 Harv. L. REv. 662 (a review of the fourth edition). 

’ Law oF Bonps AND Bonp SEcurITIES, THE. Three Volumes. By Leonard A. 
Jones. Fourth edition by Renzo D. Bowers. Indianapolis: The Bobbs- 
Merrill Co. Pp. xlvii, 629; xviii, 601; xiii, 720. $25.00. The first 
volume, on municipal bonds, is a new work; the second and third vol- 
umes, on bonds of private corporations and their securities, are revisions 
of the former edition. 

Law or Hovusinc, THE. By W. Ivor Jennings. London: Charles Knight & 
Co., Ltd. Pp. xl, 654. £1 15s. The book includes a preliminary survey, 
the texts of English housing statutes, and the orders thereunder. 

Mexico’s ATTITUDE IN Its INTERNATIONAL RELATIONS. By Jose Angel 
Ceniceros. Mexico City: Press of the Ministry of Foreign Relations. 
Pp. 53. A speech by the Under-Secretary of Foreign Relations of 
Mexico and official and unofficial comments thereon. 

NATIONAL Labor RELaATIons Act, THE. By William H. Spencer. Chicago: 
University of Chicago Press. Pp. ix, 98. $1.00. A non-partisan study 
considering the scope of the Act, rights of employees, collective bargain- 
ing representatives, administration, and the question of constitutionality. 

Primitive Law. By A. S. Diamond. London: Longmans, Green & Co. 
Pp. x, 451. £1 5s. The beginnings and early history of law. 

PRoFIT AND SocraL Security. By Nelson B. Gaskill. New York: Harper 
& Bros. Pp. xviii, 260. $3.50. A study of costs, claims, and controls 
under capitalism. 

Pusiic FINANce. By Clyde L. King. New York: The Macmillan Co. Pp. 
x, 602. $3.75. A study of the recent shifts in public expenditures, in- 
come, and debts. 

REPORT OF THE THIRTY-EIGHTH CONFERENCE — INTERNATIONAL LAw Asso- 
CIATION. London: Sweet & Maxwell, Ltd. Pp. cliv, 356. £2. The 
minutes of the conference including the reports of committees investi- 
gating contemporary problems. 

RESTATEMENT OF THE LAw or Trusts. Two Volumes. St. Paul: American 
Law Institute Publishers. Pp. xxxii, 807; xxiv, 809-1496. $12.00. 
SYMBOLS OF GOVERNMENT, THE. By Thurman W. Arnold. New Haven: Yale 
University Press. Pp. vi, 278. $2.50. An exposure of the rationalizations 

out of which our institutions are built. 

YEAR BooK OF THE NATIONAL PROBATION ASSOCIATION 1935. New York: The 
National Probation Ass’n. Pp. vi, 285. A symposium on the causes and 
treatment of delinquency and crime. 





